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The Bankers’ The expected happened. The American Bankers’ 
Convention. Association met and pursuant to the plan, practically 

excluded all arguments against the Aldrich plan, so 
as to make it appear that the organization was solidly behind it. Only 
two of the invited speakers (Anderson and Goff) dared to depart from 
their tacit orders and find fault. The latter’s points were ignored, and the 
former was quite heavily ‘‘sat upon’’ for having an opinion of his own. 
What happened to the doughty member from Texas who had the nerve 
singly and alone to vote against the resolutions that followed, we have 
not heard. But he probably was able to take care of himself as Texans 
usually are, so that we do not hesitate to publish his name and address, 
to wit: William-R. Hamby, of Austin, president of the State Bankers’ 
Association. Count him; and have it in mind that there were many 
more who could not summon the nerve to do the same thing. Is it 
conceivable that these will always continue to be overawed and consent 
to be prevented from having their say? By no means; all they need is 
a vigorous leader to make their opinions and influence felt. We regard 
the policy that governed the program as short-sighted for the same 
reason that treating a disease locally is so regarded, when the seat of the 
trouble to be eliminated is in the system. Choking off argument is the 
policy of weakness. The cause is not to be progressed effectively thereby. 


One interesting The Anderson incident was illuminating ; the point 
Event. that no provision is made to make the Reserve 
Association’s discount rate effective was well taken 

and it is surprising that noone brought it forward before. It presents a 
problem requiring attention at once. Mr. Aldrich cannot side-track it 
by a wave of the hand; he will find that his remark on American bankers, 
that he could count on the fingers of his hand, presumably four, all the 
men in the country that knew anything about foreign banking methods, 
is going to be proven erroneous. His answer to the Anderson point, 
while technically correct was disingenuous: it is true that the chief 
central banks in Europe do not go into the open market for bills; but 
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they discount for any one, within regulations, as well as for banks, and 
thus make their discount rates effective; otherwise the power to use the 
discount rate would be useless. The Bank of France permits any one to 
open an account with $100 and discount paper. Mr. Aldrich proposes to 
limit the function to banks; noone else can use it; yet he asserts that 
rates are to be regulated so that the farmers shall get the same rate as 
the people in the East. He will have to do a good deal of explaining 
as to how such an improbable result is to be attained under his plan as 
it now stands. It was amusing to note that despite his warning about 
the ghost of Andrew Jackson, he found it necessary to bring that force 
to his support. 


It is quite evident that state bankers are not yet 
satisfied with the plan. See what Mr. Goff said, 
and follow with the Kansas Bank Commissioner’s statement (on other 
pages of the JOURNAL). It would seem however that something more is 
to be done forthem. Mr. George M. Reynolds in his address said that it 
is planned to give the small banks the same facilities as the largest ones; 
of course he knows that even the amended plan excludes several thou- 
sand of the small banks; so that he probably has advance information 
as to the purpose tocorrect this defect. Another point in Mr. Reynolds’ 
speech gives us a notion that he has other advance information. He 
savs that the notes of the Association are to be fayadle in gold; of 
course he knows that the plan says “‘lawful money’’, which includes 
silver dollars. Amendment of this feature would doubtless be welcom- 
ed. We were surprised to note that Mr. Forgan omitted criticism 
of this glaring defect in his argument. It cannot be regarded an un- 
essential detail. Upon the whole Mr. Forgan’s paper impressed us as 
too optimistic, particularly respecting the estimated profits of the As- 
sociation as planned. We would have liked a discussion on that point 
between him and Mr. Yates of Omaha; but the latter is fersona non 
grata with the managers and of course could not be heard. Still the 
question of profit is in large measure a non-essential, over which there 
is no occasion to fret. If the plan operates as its friends claim it will, 
the benefits would be so great that it should be acceptable all round 
were there absolutely no profits to divide. 


Other Features. 


The Net The deplorable consequence of the cut-and-dried program 
Results. was that members had to listen to much repetition, since the 

speakers chosen nearly all spoke on one side of the question. 
The net result was, hence, much less effective from the educational point 
of view than would otherwise have been the case. This was evidently 
intentional, but it means harder work hereafter. This work will fall 
upon the A. B. A’s currency commission, a body fully competent to 
meet the demands if it will get promptly to work, seriously and intel- 
ligently. The last-mentioned word means that it must not permit it- 
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self to be swayed by the same policy of choking off dissent. The con- 
vention was in fact placed in an absurd position by the two Congress- 
men who addressed the meeting ; these men happen to be Democrats 
and could not be coerced into saying what they were told to by the makers 
of the program; they laid stress upon the imperative need to have all 
sides of the question heard, which in view of the facts was a polite re- 
minder to the A. B. A. that its policy was a mistaken one. It is to be 
hoped that the members of its commission will give heed to the admoni- 
tion. Itis all very well to go before the people with an apparent ‘‘ united 
front’’; but when the objectors begin to get active the people will see 
the artificiality of the ‘‘ unitedness.’’ 


National city The interests controlling the National City Bank of 
Bank Case. New York have determined to obviate the objections 

raised by the Attorney General of the United States 
against the National City Company, the subsidiary corporation organ- 
ized last summer to act as the holder of securities acquired by those in- 
terests. This is to be done by disposing of all of the bank stocks which 
the company had acquired, the holding of which, as an adjunct of the 
City Bank, appeared as the chief objection. It will be recalled that the 
Government had not yet decided the case ; there was a reported disa- 
greement between the Attorney General and the Secretary of the Treas- 
ury, and the President himself was to decide the point, but delayed do- 
ing so until after his trip around the country. Doubtless the determin- 
ation of the City Bank interests will be a relief to the Treasury officials ; 
for it is a formal compliance with what is understood to be the Attorney 
General’s opinion, and he is after all the law officer,—the Secretary of 
the Treasury is not. Upon the other hand there is not very much gained 
aside from the formal compliance with law; the bank stocks are still 
the property of the individuals constituting the interests in control of 
the City Bank, and no one can forbid them as individuals to own and 
hold these shares, thus continuing the “‘ community of interests.’’ 


Siete of The subject has been used to quite an ex- 
Reserve Association. tent in connection with the discussions of 
the plan for the National Reserve Associa- 

tion, particularly as to the possibility that such a group of interests 
might obtain control of the organization by purchase of the shares of a 
sufficient number of banks to constitute a majority of the voting power. 
Indeed it has been reported that the Attorney-General had this possi- 
bility in mind when he formulated his opinion. The action of the Na- 
tional City Company in disposing of its bank shares does not obviate 
the danger if it actually exists. So Jong as banks and trust companies 
may loan upon the shares of other banks and trust companies, there is 
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an opportunity afforded for groups of capitalists to obtain control of a 
very large part of the banking capital with a relatively small amount 
of money ; the latter need only be a fraction of the capital necessary to 
be acquired,—say the 20 per cent. margin on the loans. We have not 
figured it out carefully, nor have we verified the figures presented by 
others ; for the reason that if the Reserve Association plan is open to his 
objection to the extent that the Attorney-General recognizes it, amend- 
ment thereof is absolutely necessary. Moreover, in such case, the 
amendment now proposed by Mr. Aldrich is not sufficient, since it merely 
limits the number of directors and members of the executive committee 
of the Association that can be chosen from any one district. This could, 
it is urged, be so easily overcome by any group planning to dominate 
the Association, that it has no practical value in itself. 


Buying The renewal of purchases of silver bullion by the treas- 
More Silver. ury for the coinage of a further supply of fractional 
pieces, directs attention to the fact that such a policy 
merely adds to our stock of silver coin and to the ultimate problem of 
its disposition. When we have such a large supply of dollars on hand, 
not really needed, the question naturally arises: Why buy more silver 
when we could recoin the larger pieces into smaller ones? This would 
appear the rational policy. If we buy $100,000 worth of silver in the 
market with gold,we do not diminish our assets; in fact we increase them 
nominally ; but do we need to go through this process when we could 
take $100,000 of silver dollars and split them up? The probable reason 
lies in the profit and loss account. The silver in the dollars rates today 
at 100 cents, and it would be necessary to charge out $100,000 to pro- 
duce say $107 ,000 of fractional coin; whereas $100,000 invested in silver 
bullion at the market would produce over $200,000 of such coin. So 
there appears a much better book showing. Still it is a fallacious show- 
ing; we are increasing our assets by a kind of coin that is not as good 
as gold, when we might be keeping the amount of that kind at a steady 
figure or reducing it. Moreover it must be remembered that although 
if silver dollars were used they would nominally be charged out at par, 
they actually cost very much less than that ; but of course that “‘ profit’’ 
has long ago been lost sight of. 


The Postal It was rather a rude shock to give the advocates 
Saving System. of postal savings banks to have the 2) per cent. 
bonds issued to savers ‘‘ quoted’’ in the market at 

92%, as recently happened in New York. In part this ‘* value-making’’ 
was no doubt fictitious; but it presented a problem that needed a solu- 
tion. Happily the trustees of the postal system are empowered to buy 
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such bonds and they may hence make regulations to maintain the price 
at about par. It is however then a fictitious market as well, and were 
the system developing on a large scale, the problem would become as 
troublesome as it is to Great Britian, where the fall in the price of con- 
sols has eaten such a hole into the assets of the postal savings system 
that it is reported that no statement of the condition has been made for 
several years. Aside from the guarantee of the government behind the 
whole system, it would be insolvent owing to the decline in the consol 
market. This has been one of the chief arguments of conservative men 
against the introduction of the system here; but the powers that be 
would have it that we must encourage thrift officially at 2% when private 
enterprise offers 3% and 4%. The results have not as yet shown an 
eagerness on the part of the public to sacrifice the difference. Savings 
banks show no falling off; there is no perceptible rush to the post offices. 


3 


Bank Loans A monograph by Prof. Hollander of Johns Hopkins, 
on Stock. on Bank Loans and Stock Exchange Speculation, has 
been published by the National Monetary Commission. 
Its 27 pages contain more valuable matter than a number of the larger pub- 
lications of the Commission put together, even though it is not a compre- 
hensive work. Thetreatment of the subject is instructive. Thedevelop- 
ment in recent years of the corporate form of ownership of business has 
largely increased the application of bank means to security loans and in- 
vestments and tended to crowd the ordinary business of making loans to 
traders. In other words the complaint that the stock exchange borrower’s 
competition with commercial borrowers is too often detrimental to the 
latter, is well-founded. This is attributable to our defective system, 
under which idle funds accumulate in reserves during certain periods 
each year, and there is no mechanism for proper distribution to points 
where demands exist; the national reserve law is blamed largely for 
this condition of congestion of funds. The creation of a commercial 
paper market, substantially as embodied in the Aldrich plan, is hence 
recommended. 


A Point The author omits togive weight toa circumstance which 
Overlooked. operates with a force quite equal, if not more so, than 
the reserve law; that is the illogical and vicious bank 

note system under which some $700,000,000 of notes are forcibly 
injected into the system and kept circulating at periods when there is 
absolutely no demand fora large portion thereof. To the extent of 
probably $250,000,000 these notes circulate as money without a need 
therefor during part of each year, and serve to create the unwholesome 
congestion. The peculiarity of this inflation is that comparatively few 
men realize its existence and vicious effect ; for example even Prof. 
Hollander has failed to note it. Were the results following this inflation 
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to work out normally, there would be a clearer perception of its detri- 
mental influence; but the system is especially devised to prevent the 
usual results of inflation from coming to pass, and the usual correctives 
are hence not applied. Still the plethora of currency, just as the pleth- 
ora of blood in the human system, will make itself manifest somewhere; 
the more skillful physician observes the manifestation and traces it to 
the real cause. The excessive stock speculation is thus directly trace- 
able to the excessive circulation of bank-notes ; if these notes were prop- 
erly withdrawn from use when not needed, there would be a very ma- 


terial diminution of the evil. 
eel 


President Tate President Taft has promulgated his plan for the regu- 
On Trusts. lation of the trusts. He strenuously objects tothe re- 
peal of the so-called Sherman law, which, he points 
out,has now after twenty years been made clear as to meaning after many 
trials and tribulations. We know now what we have to deal with, and 
to repeal the law would simply mean going through similar experiences 
and periods of doubt. He therefore urges that Congress supplement 
the present law by the enactment of a Federal incorporation law, under 
which a competent board shall supervise the business. With this atti- 
tude of the President most of us will no doubt agree, provided always 
that the whole subject of regulation is treated intelligently, so that upon 
the one hand large enterprises will be controlled to prevent monopoly, 
yet give them every reasonable opportunity of conducting their busi- 
ness; upon the other hand give the small dealers a chance to live; and 
finally make the rights of the consumers paramount to every other con- 
sideration, after due allowance is made for a legitimate profit to those 
whoseinvestments are in the enterprises. Theinference to bedrawnfrom 
the President’s message and his previous utterances is that unless ra- 
tional legislation is provided, socialism must follow. Already the only 
socialist member of Congress has brought in a bill which contemplates 
Government ownership of every industry that controls 40 per cent. or 
more of a product and operates detrimentally to the consumer. The 
election of socialist mayors in a dozen or more cities last month, is a 
significant incident which has not escaped the President’s attention; and 
he unquestionably wants to bring about peace for legitimate business. 


Some Matters It is to be regretted that the attitude of the adminis- 
Omitted. tration on this question prevented the President 
from showing more definite concern for the ninety 

odd million consumers who have in the past decade been gouged 
out of a couple of thousand millions of dollars, or thereabout, 
through the violation of the Sherman law. In speaking of the fail- 
ure to enforce the punitive sections of the law, he refers to the vio- 
lations as offenses ‘“‘regarded as merely statutory,’’ and he goes out 
of his way to lavish praise on the execution of the court decree in the 
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Tobacco case, which eminent lawyers have declared to be a farcical 
carrying out of the decision of the Supreme Court. No one can read 
that decision without coming to the conclusion that the Court regarded 
the Tobacco Trust as a ruthless offender under the law; the reorganiza- 
tion approved by the lower court in the execution of the decree is en- 
tirely pleasing to the trust managers, acquiesced in by the administra- 
tion, and opposed only by all those who have for a decade or more been 
the sufferers from the oppression caused by the violations. These lat- 
ter claim that the oppression will continue under the readjustment ap- 
proved by the administration, but the administration does not concede 
the possibility of such a result. There is the issue. It may also be 
asked: What is meant by a ‘‘merely statutory’’ violation? Is this a 
new way of defining a penal law to distinguish violations according 
to the status of the violators? 


BANKING LAW. 


A Twelve Year “4 Conservative estimate shows that during the 
Digest—index. past twelve years the Bankinc Law Journa. has 

published more than 1,400 decisions of the courts 
of last resort in this country, more than 800 legal editorials and 
special articles and the answers to more than 700 questions which 
have been sent in to this oftice. This makes a total of more than 
2,900 propositions of law and a most comprehensive library of the law 
of banking and negotiable paper. But, by reason of the time re- 
quired to search through the back numbers, this vast fund of informa- 
tion is inaccessible to the busy man. 

As a result of requests received from many of our subscribers 
we have determined to prepare an index of all the legal points which 
have appeared in the Banxinc Law Journat for the past twelve years, 
provided we receive a sufficient number of subscriptions to cover the 
expense of getting it out. It is merely for the benefit and conven- 
ience of our subscribers that we are undertaking this work, and if we 
can realize its cost through its sale we will issue it. 

The plan is to make this index conform to the general idea of a 
digest, so that it will prove valuable even to those who do not possess 
the numbers of the Journat issued during the past twelve years. So 
far as is possible the points of law will be stated with sufficient de- 
tail to render it unnecessary to refer to the pages of the JourNaL from 


which the point is taken. 
| nein | 


“a: Gren bteee In this number of the JourNnat will be found 
The Annual Index. the annual index for the year 1911. Its most 
important use is found in the location of points 

of law which have been presented in the JourNAL’s pages during the 
year. Its value to our subscribers depends largely upon their ability 
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to use iteffectively. The best way of acquiring the knack of using an 
index of this character is to devote a few moments to its study. In 
that way it will be possible to acquire a knowledge of the system 
and arrangement of the index. A small amount of intelligent invest- 
gation of it will prove well spent, for it will save time in enabling 
the inquirer to locate the proposition of law he is after without roam- 
ing through the entire index. 

The index is based upon a system of legal indexing. The two 
chief legal topics are ‘‘Banks and Banking,” and ‘*‘ Bills and Notes.” 
To many these titles may seem one and the same. But if a lawyer 
were looking up a question pertaining to the liability of a bank in 
forwarding a check for collection he would look under ‘‘ Banks and 
Banking.” Ifhe wanted to find out something about the bank’s lia- 
bility in connection with its indorsement on the same check, he 
would turn to ‘* Bills and Notes.”” And there is no reason why a 
banker should not go about it in the same way. 

We were once criticized for indexing a case involving a bank’s lia- 
bility on a contract made by its cashier in reference to certain real 
estate. We indexed it under ‘‘Cashier’s Authority.” It was sug- 
gested that the case should have been put under the title ‘‘ Real 
Estate.” To foliow out this plan, if a case involved a bank’s liability 
on its cashier’s contract for the purchase of coal, ink or books it would 


have to be indexed under the titles ‘*‘ Coal,” ‘‘ Ink,” and ‘‘ Books,” 
asthecase might be. This, we think, would be unscientific and con- 
fusing. 


The index is supplemented with complete cross references and in 
many instances the same point is placed under two or more different 
headings. We hope that the index will prove as useful to our sub- 
scribers as we intend it to be. 

As this index covers the twelve issues of the Journat for the year 
1911, the quarterly index will not be published in January, 1912, 
It will however be published as heretofore in the April, July and 


October issues. 
—_— 


The Appellate Division of the New York Supreme 
Court, inthe Third Department, has granted new 
trials to Herbert L. Satterlee, and George J. 
Gould, who, with eleven directors of the Trust Company of the Re- 
public, (which later became the Commonwealth Trust Company,) 
were sued by a stockholder to recover certain moneys lost through 
loans made for the benefit of the United States Ship Building Com- 
pany, and Daniel Le Roy Dresser, who was president of the company. 
The lower court held the directors and judgments were entered 
against them for amounts ranging from $232,000 to $369,000. All 
of the directors except the two named accepted this as law and paid. 


Directors Mere 
Pigureheads. 
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In this appeal the point was raised whether directors should be 
held liable for transactions which occurred when they were out of 
the country. But the new trial does not seem to have been granted 
on the ground of absence from the country. In the opinion it was 
said: ‘‘ The directors generally, not upon the executive committee, 
are not supposed to have knowledge of the details of the business 
management of the corporation which are not submitted to them.” 


New Yorkers the ! connection with the case the court says: 
@ustest Aton. ‘* Business men of New York are probably the 
busiest men in the world. They have large 
business enterprises in which their first interest lies and to which 
their first duty belongs. Most of them are directors of more than 
one corporation and some of themof many. If they are compelled to 
supervise the detail management of each corporation in which they 
are directors, or if they are deemed to have constructive knowledge 
of such facts as would be acquired by such corporation, it would be 
wholly impossible for them to accept suchatrust. They cannot give 
the time to watch the small, every day transactions of the corporation, 
and if chargeable with such knowledge as would be acquired there- 
from the risk is too great for them torun. They are then in effect 
made answerable for the neglect of the Executive Committee, to 
which is given this duty of supervision. 





Advice the | /Jaintiff’s contention is that they must not then ac- 
Best Asset. cept the position as director. The obvious answer to 

this is that the corporation cannot afford to lose them. 
One of the best assets of a corporation is the advice and assistance of 
men of business experience and of large business connections upon 
its board. Their advice and assistance is of inestimable value in all 
emergencies and in determining the policies of the corporation and 
in counsel upon the more important questions that arise. Any con- 
struction of the law that would make it impossible for such men to 
accept positions upon various boards of directors would seriously im- 
pair both the effectiveness and stability of corporations; in fact, be 
little less than calamitous.” 

The decision practically constitutes the director, who is not a 
member of the executive committee, a figurehead. The statement 
in the opinion, that one of the most valuable assets of a corporation 
is the advice and assistance of the men on its directorate board does 
not easily reconcile itself with the statement that directors, not on 
the executive commitee, cannot be expected to have knowledge of 
the business managementof the corporation of which they are officers. 
It would not seem that the advice of men, who are too busy to give 
attention to the matters, on which they undertake to advise, could 
be of exceptional valuetoany one. Theadvice of the directors, who 
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made up the board of the Trust Company of the Republic,could hardly 
be considered an asset. 

Business men, in other places, might take exception to the state- 
ment that New York business men are the ‘‘busiest men in the world.” 
Certainly, if they are as busy as all that they are too busy to serve 
on the directorate of a dozen or more corporations, as many New 
York business men do. They fill such a multitude of positions and 
are interested in such a diversity of enterprises that they can have 
no ‘‘advice,” worth listening to, to offer, and no ‘‘ assistance” worthy 
of the name, to give. 

Surely it would not be such a calamity to a bank to drop from 
its board of directors those who are too busily engaged elsewhere 
to follow the affairs of the bank, and put in their places men, per- 
haps not so well known to the financial world, but who would prove 
of more real service to the bank. There must be a few men, in 
whom the happy combination exists of having sufficient intelligence 
to hold down the position of bank director and sufficient time to at- 
tend the directors’ meetings. 

The opinion of the lower court in this case, which reads like good 
law to us, was published in the Banxinc Law Journa.L, October, 
1909, at page 741, and an editorial in which we expressed our ap- 
proval may be found on page 723 of the same issue. 

If this case reaches the Court of Appeals, we shall await with in- 
terest what that tribunal has to say on the liability of a bank director. 


Geuteuttes tue All men are possessed of equal and inalienable 
Banking Business. rights, among which are life, liberty and the 
pursuit of happiness. These privileges are 
secured to every American citizen bysection one of the Bill of Rights. 
Bat they are not absolute. A man may forfeit his life, or his liberty, 
by a violation of the law. And there are many pursuits of happiness 
which are at certain times, and under certain conditions, closed to 
him. The right to join together with his fellow citizens in the incor- 
poration of a bank is an illustration of a pleasurable pursuit which 
the citizen may find the law will not permit him to indulge in. And 
the law which curtails this particular pursuit of happiness has many 
times been held valid. 

The latest example is found in a recent decision of the Supreme 
Court of Kansas, Schaake v. Dolley, on page 1,003 of this issue. 
The State Charters Board of Kansas refused an application for the 
incorporation of a bank to be known as the Central State Bank at 
Abilene, Kansas. The Board refused the charter under the provi- 
sions of section 2, chapter 125, of the Laws of 1911, which provides 
that, when an application is made for a bank charter, the Board 
‘*shall make a careful examination as to the financial standing and 
character of the incorporators, also of the public necessity of the busi- 
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ness in the community in which it is sought to establish the same.” 

In this instance the Board determined that that portion of the 
public which constituted the city of Abilene stood in no immediate 
necessity of a new bank. There were already four banks, two na- 
tional and two state, in Abilene, and this number was deemed suffi- 
cient to handle all the banking business at that point. In fact the 
Board found that the establishment of a new bank at Abilene would 
have a tendency to weaken and render unsafe all the banks there. 

The incorporators, upon being refused a certificate of incorpora- 
tion, instituted a proceeding in which they prayed a writ of manda- 
mus \o compel the board to approve its application and to issue a 
charter. They claimed that the right to start up a banking business 
is a common law right, vested in every citizen, which no Legislature 
has the power to take away, and that the statute referred to amounted 
to a deprivation of property without due process of law and a denial 
of the equal protection of the laws, contrary to the clauses of the Con- 
stitution of the United States. The court said that banking has ceas- 
ed to be a matter of private concern only and has become ‘‘ affected 
with a public interest,” to such an extent that it may be controlled 
and regulated by the legisiative power in the interest of the public. 
The prayer for mandamus was unheard. 

Similar decisions have been rendered in many jurisdictions. 
Once it was decided that a statute, which prohibited all persons ex- 
cept corporations from engaging in banking in the state, was un- 
constitutional. The Supreme Court of South Dakota so held in 1892, 
in the case of State of South Dakota v. Scougal, 15 L. R.A. 477. It 
was said that the police power would not warrant the state in pro- 
hibiting a citizen in carrying on a trade, occupation or business, not 
offensive tothe community or offensive to business, and that busi- 
ness might be regulated but not prohibited. As tothe effect of this 
statute the court said: ‘‘ The banker, who has devoted years to the 
acquisition of that knowledge of the business that enables him to 
conduct it successfully, who has invested his means in a banking 
building, vaults, furniture etc., and who has invested his capital in 
the business of banking, must close his bank and find other invest- 
ment for his capital, other occupations in which to employ his 
talents and abilities, and other methods for providing for the support 
of himself and family. If the police power of the state is as broad 
and comprehensive as claimed by the learned attorney general, the 
citizen holds his right to liberty, to his property, and to the pursuit 
of happiness at the will of the legislative poweralone. But the rights 
of the citizen are not thus left to the will of the law-making power. 
The state Constitution and the national Constitution have placed 
around the rights of the citizen safeguards that protect them from 
the invasion of legislative action.” 

This decision is, however, somewhat discredited to day and right 
to operate a bank is more than ever subject to legislative enactment. 
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The Police The police power, which has been referred to, in connec- 
Power. tion with the Kansas decision on the right of the legisla- 
ture to curb and control the incorporation of banks, has 
been defined by many authorities. It has been defined as that ‘‘ power 
which inheres in the State, and in each political division thereof, to 
protect by such restraints and regulations, as are reasonable and 
proper, the lives, health, comfort and property of its citizens.” 
Under the police power the State may substantially interfere with 
the enjoyment of private property. When the party, whose enjoy- 
ment of property is thus interfered with, complains that he has been 
deprived of property without due process of law contrary to the Con- 
stitution, the answer is that, if any property was taken, the taking 
was under a valid exercise of the police power. A man might con- 
tend that he has the right to allow any snow, which may fall on the 
sidewalk in front of his premises, to remain where it hasfallen. But 
an ordinance prescribing a penalty for a failure to remove such snow 
within a certain time, has been upheld under the police power. 
Under this power the legislature of Illinois was upheld in enact- 
ing a law, fixing the maximum of charges for the storage of grain in 
Chicago and other places in Illinois. This was held by the Supreme 
Court of the United States in the case of Munn v. Illinois, 94 U. S. 
113. The same court upheld a charter created by a statute of Louis- 
ana, which virtually formed a monopoly of the slaughter house busi- 
ness in New Orleans, on the theory that the statute was a police reg- 
ulation for the health and comfort of the people. This was the hold- 
ing inthe celebrated Slaughter House Cases. 16 Wall. 36. The butch- 
ers claimed that, as the statute provided that the company which it 
created should have the exclusive privilege of carrying on the live 
stock landing and slaughter house business, it deprived them of the 
right to exercise their trade. But the police power was sufficient au- 
thority to warrant the statute. 
By virtue of the same authority does the law making body regu- 
late and control the banking business, even to the extent of refusing 
now and then to issue a charter. 


Banking Reform Comptroller of the Currency Murray has struck 


ee oa at several defects in our banking law in the an- 


nual report just submitted to Congress. He proposes to forbid by a 
penal statute the taking of bonuses by officers of banks or directors, 
for granting a loan, following the example set by several of the states. 
He proposes also to have the National Bank Act amended so as to pre- 
vent the evasion of liability of holders of shares, when assessments 
are made in cases of failure. In this particular also some state laws 
furnish examples. These evasions of liability have in some instances 
operated as an outrageous wrong to creditors, being grounded upon 
such pretexts as the one that the investment in the shares, by a cor- 
poration, for example, was unlawful; the assignment of shares to 
dummies, the transfer of shares to individuals beyond the reach of 
assessment, etc. Legislation is necessary to meet both these evils, 
and every bona fide shareholder of a national bank will support the 
Comptroller’s request therefor, which should not be side-tracked be- 
cause more comprehensive monetary legislation impends.$ 
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BY MAURICE L. MUHLEMAN, 
Author of ‘‘A Plan for a Central Bank,” published by the Banxine Law Journat Co. 


HE development of activity on the part of the National Citizens’ 
t League, organized to promote currency and banking reform, is 
the most encouraging event to be recorded at the moment. The 
League’s work has however been going forward very slowly. New 
England’s organization has only just been formed and in other places it 
is lagging. Funds for the work have at last been secured to begin the 
campaign. 
It is of value to reproduce here the seven cardinal principles announc- 
ed by it to guide the propaganda. 
First. Cooperation, not dominant centralization, of all banks by an 
evolution out of our clearing-house experience. 
Second. Absolute protection as to the credit system of the country 
from the domination of any group or political interest. 
Third. The full independence of the individual bank, state or na- 
tional, and uniform treatment in discounts and rates to all, large or 
small. 


Fourth. Provisions for making liquid the sound, commercial paper 


of all the banks, either in the form of credits or bank notes redeemable 
in gold or lawful money. 


Fifth. Elasticity of currency and credits in times of seasonal demand 
and stringencies, with full protection against over-expansion. 


Sixth. Legalization of the acceptance of time bills of exchange in 
order to create a discount market at home and abroad. 

Seventh. The organization of better banking facilities with other 
countries to aid in the extension of our foreign trade. 


These objects should be carried out through some national coopera- 
tive agency under government supervision, which agency will dispose 
of cash reserves and make them available whenever needed. 

Upon the whole this, furnishes a platform broad enough for all to 
stand upon ; its sole weakness is in the fourth paragraph which contem- 
plates notes redeemable in “‘ lawful money’’, instead of making them 
gold notes without equivocation. 

It is a weakness which it is surprising to find in a program from that 
source. It is difficult to understand why our central institution should 
be hampered thus, and yet be expected to take a strong position interna- 
tionally. This is one of several indications that, despite the public as- 
sertion by the sponsors for the League that they have no plan to pro- 
mote, they have already committed themselves to certain features of the 
Aldrich plan which are, to say the least, subjects for discussion. This 
is clearly shown in a pamphlet issued by Prof. Laughlin, who, it will 
be recalled, is the active head of the League. 

The supplemental paragraph quoted above would carry the idea that 
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the institution is to be ‘‘ under government supervision;’’ yet when the 
explanation of the meaning of this by Prof. Laughlin is examined, one 
finds that the extent of government supervision is identical with that in 
the Aldrich plan, which is very slight. Moreover the Professor is en- 
tirely willing to limit the branches of the central institution to 15, a 
feature which even Mr. Aldrich has conceded to be a limitation of doubt- 
ful value, in his October revision of the plan. 

It would have been much wiser to have refrained from details in this, 
the first serious step in the propaganda which the League took ; so many 
of the details of the Aldrich plan have been adopted with approval in 
this tract, that its influence must be lessened. A strange thing is that 
in about the only salient point of difference, the League is willing to “go 
one better’’, (or worse) ; it substitutes for the Aldrich proposal that the 
dividends of the institution shall be limited to 4 or 5 per cent., the sug- 
gestion that they be 5 or 6 per cent. This increase is unnecessary ; it 
has not been called for by any serious argument; and for an institution 
which is to be created for public service, a 6 per cent. rate presents a 
point for immediate objection, because it is excessive. It will be neces- 
sary indeed to defend the 5 per cent. rate. 

It is encouraging to find the League suggesting that the capital stock 
of the Reserve Association need not be $300,000,000, and that perhaps 
it would be as well to ask the banks to subscribe only 10 per cent. of 
their own capital. There is no need for $300,000,000 subscribed capital 
and it is doubtful if the payment in of only half the capital is wise. 

The League tract also suggests that the Reserve Association would 
hold a// the cash reserves of the subscribing banks in excess of daily needs, 
because these reserves are of no use to banks anyway. This is a pro- 
position which requires a good deal of discussion. It is by no means 
admitted as a settled question, and even the Aldrich plan does not go so 
far. A very large number of banks would protest strenuously against 
any such arrangement, and properly so. 

Barring the points touched upon by these criticisms, the tracts under 
consideration are upon sound lines ; not yet of the class to reach the mass 
of the people, but excellent for the education of those who have some 
knowledge of the business,—both bankers and business men in general. 
The design should be, and no doubt is, to reach the latter. 

The National Monetary Commission has also been lagging ; serious 
deliberation began finally on December 2, to be prepared to report early 
in January; at this writing it has as yet not agreed upon a plan, not 
having committed itself definitely as a body to that of Mr. Aldrich. It 
is hardly probable that there will be a unanimous agreement thereon, 
even if it should be materially modified; Democratic members are not 
likely to approve it as it stands and even the Republican members have 
not yet said yea upon its details. 

This division of opinion shows that the Commission as a body has 
not been in touch with the Aldrich plan; it has been erroneously herald- 
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ed as the Commission plan, whereas only a few of the members had 
passed upon it favorably. The praise given the Commission by the 
bankers’ convention and others is due only to Messrs. Aldrich, Vree- 
land and Weeks of the members; the others have, upto a recent date, 
done little or nothing, and were in a sense encouraged to do little. Mr. 
Aldrich’s dominance had much to do with creating this condition ; but 
the other members cannot excuse their inaction on these grounds; they 
assumed the duties and should have performed them better; some of 
the members not now in Congress have been drawing pay and doing 
nothing substantial in return for the salaries. Now, after the many 
months, during which people were imagining that the whole body was 
working together to shape reform legislation, they find that so far as 
anything has been done it has been substantially only one man’s work. 

Had the members of the Commission performed their duties, it is 
presumable that they would now be nearer a concrete proposition, the 
result of a consensus of opinion. Now much of this work still remains 
to be done, and there is less than a month left to do it in. It follows 
that the record which the Commission will leave will not be highly 
creditable to the majority of the members; whereas it might have been 
one that wouldcompare favorably with similar work done by such bodies 
in other countries. 

The Commission spent money lavishly and has given us many valu- 
able volumes on foreign banking; it has also given us a number of 
useless volumes on foreign conditions that have no bearing on the sub- 
ject; it has produced valuable material dealing with our own banking 
history; but it has omitted to give us information upon a number of 
essential features of our currency and banking methods. Thus foreign 
conditions have been treated more fully than our own, yet it would 
have been expected that exactly the reverse would be the case. 

For these deficiencies the members of the Commission are jointly 
responsible; they cannot shift all of the blame upon the chairman; on 
the other hand Mr. Aldrich erred, first in making the Commission a 
purely political body, and second in assuming practically all the duties 
and functions of the body, instead of insisting upon collaboration. He 
is now experiencing the chagrin which naturally follows a refusal of the 
Commission to unanimously adopt his plan. What else could he have 
expected in the circumstances ? 

Yet there is a bare chance at this writing that the Commission may 
agree upon a few definite propositions and make a report that will be of 
considerable value; a report something like that made by the British Gold 
and Silver Commission in the 80s; unanimous upon certain features, then 
a division upon others, all clearly set forth, producing a document that 
stands as a model of excellent and efficient work. We have a right to 
expect at least this much from a body that has spent upward of a 
quarter of a million dollars of our money in their “‘investigations,’’ etc. 

It is pertinent to the subject to present the eleven points upon which 
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Senator Newlands asked that the National Commission be directed to 
report, as indicative of some of the demands of his side of the Senate 
and House. The Senate refused to vote favorably upon the Newlands 
resolution, which was as follows: 


That the Monetary Commission be, and it is hereby, instructed to 
draft and report for the consideration of Congress such amendments to 
the national banking act as, in its judgment, are necessary to secure 
the following results: 

1. The proper proportion of the capital of the individual national 
banks to their obligations. 

2. The proper proportion of the reserves of the individual national 
banks to their obligations. 

3. The proportion of such reserves, if any, which may be deposited 
by the individual banks in other banks, and the restrictions and nature 
of such deposits. 

4. The examination of such banks by the national authorities. 

5. The organization of such banks intolocal clearing house and emer- 
gency currency associations, and the inclusion therein of state banks 
engaged in interstate exchange, and the terms of their inclusion. 

6. The union of the national banks of each state in reserve associa- 
tions for mutual protection and for protection of depositors, and the in- 
clusion therein of state banks engaged in interstate exchange, and the 
terms of such inclusion. 

7. The federation of such state associations through a national bank- 
ing board, composed of members fairly apportioned to the different sec- 
tions of the country, and partly selected by such associations and partly 
by the President of the United States; the inclusion in such board of 
the Secretary of the Treasury as chairman thereof and of the Comptroller 
of the Currency as secretary thereof. 

8. The powers of such national board, including therein the powers 
of investigation, publicity, and recommendation to the President and to 
Congress. 

9. The transfer to the association above referred to of the note-issu- 
ing functions of the constituent banks and the gradual retirement of a 
bond-secured currency without dangerous contraction. 

10. The enlargement of the powers of the national banks with a view 
to enabling them to transact certain business now monopolized by state 
banks, and the restrictions thereon. 

11. And such other amendments as may be advisable to strengthen 
the individual national banks and the state banks engaged in interstate 
exchange and to mutually protect them against bank runs, to secure de- 
positors in the prompt payment of their deposits, and to prevent breaks 
in or paralysis of interstate exchange. 

The questions seem to deserve attention even if officially turned 
down; they embody the Newlands plan. 

Speaker Champ Clark has come out unreservedly against the Aldrich 
plan, which indicates strong opposition, even though he probably could 
not marshal all of his party colleagues in the House of Representatives 
on his side. Still the situation demonstrates the futility of any hope for 
early legislation; there is too much work to be done before agreement 
can be reached. 
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As now formulated the plan only partially satisfies the state banking 
institutions; a very sturdy protest has been registered by Kansas through 
its Bank Commissioner, which will doubtless gain additional force with 
time; then this class of banks will be adequately provided for by further 
amendments. He says: 

The functions performed by the state institutions are at least as im- 
portant as those performed by the national banks, and unless a plan 
can be worked out to fully protect their interests they will be compelled 
to continue on their way as in the past, and perform the functions for 
which th y were brought into existence by the American people. * * 

No n to reform the currency of this country will have our con- 
sent until we are fully satisfied that every bank in every community 
will have equal rights, privileges, and advantages with every other 
bank in the United States. 

There will remain, last but not least, still to be considered, the 
people. There will be demands to know just where they are directly 
concerned and provided for. Their money—the Treasury funds—is to 
form a substantial part of the Reserve Association’s assets and the Gov- 
ernment’s business is to be done by it. How far are the people, through 
their Government, to be represented in the conduct of affairs? So far 
as planned, hardly at all; its influence will be negligible. This factor 
has been overlooked and must hence still be worked out; it cannot be 
assumed that the present plan will be satisfactory, since the question 
has not been discussed. It is a strange situation in that it is likely to 
lead the Democratic party to declare favorably for greater power to the 
Federal Government, a policy usually opposed by that party. 

The convention of theAmerican Bankers’ Association at New Orleans, 
at which Mr. Aldrich and his plan held the center of the stage, adopted 
the following resolutions: 

Resolved, That the American Bankers’ Association hereby gives its 
unqualified approval to the revised plan proposed by Hon. Nelson W. 
Aldrich, Chairman of the National Monetary Commission, for the es- 
tablishment of a co-operative agency of all the banks to be known as the 
National Reserve Association of the United States. 

We are confident that the high purposes actuating the National Mon- 
etary Commission assure the working out of the details in accordance 
with the sound principles stated in the plan, in such a manner as to gain 
the confidence and support of all classes. 

A sound banking system will benefit the entire community and is, 
therefore, non-partisan. We urge Congress to so regard it and to deal 
with it as an economic question outside the domain of party politics. 

Resolved, further, that the officers of the Association, together with 
the Currency Commission of the American Bankers’ Association, are 
hereby instructed to submit the Association’s approval of the principles 
of the plan to the National Monetary Commission, and to the committees 
of Congress to whom monetary legislation is referred. 

Taken as a whole the constructive work of the convention was far 
from satisfying; the general trend was to explain and support the Al- 
drich plan and leave out criticism. Thus the danger of over-expansion 
was practically ignored; so also the question whether the notes of the 
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Association shall be made gold notes; the bankers were assured that the 
smallest of them could count on help under the plan, and apparently be- 
lieved it without asking by what system of legerdemain the little ones, 
which are forbidden membership, could avail themselves directly of the 
privileges. Altogether they took Mr. Aldrich’s say-so as gospel, be- 
cause backed up by Messrs. Forgan, Reynolds, et al. Mr. Aldrich said 
that the plan “‘ provides clearly for an equality of privileges and advan- 
tages to all banks, great or small, wherever located.’’ If this is serious- 
ly meant, it certainly is not borne out by the text of his plan. It is 
hardly to be supposed that he meant it in a Pickwickian sense; it must 
be concluded that he erred in grammar, intending to say that it “‘ w#// 
provide’’ when properly amended. 

Mr. Aldrich was rather unnecessarily hard upon the bankers. Heas- 
serted that only four or five men in the country were familiar with for- 
eign banking methods ; and in commenting upon the failure to take steps 
to reform the currency sooner, he said that until after 1907 there was 
no idea on the part of bankers of the real defects of our system; further- 
more that there was little information available to the Monetary Com- 
mission as to our own condition, with respect to currency and banking. 

It would have been very proper to make such statements to the legis- 
lators in Congress, and of them; but to an Association which as early 
as 1894 pointed out the defects in our system, to the men who know that 
nowhere in the world has there ever been provided such a mass of ma- 
terial showing ‘‘ our own conditions,’’ published by order of Congress, 
to the men who know that discussion of the question has created an 
enormous library of literature, it was not very apropos. It was in fact 
a patent effort to excuse the legislators for their negligence in all these 
years, and the Monetary Commission for prolonging the delay. 

It would have been better for Mr. Aldrich to frankly admit that Con- 
gress was wofully negligent, due partly to ignorance and unwillingness 
to learn, partly to the tendency to “ play politics,’’ and partly to the 
fact that the bankers and business men did not manifest violent activ- 
ity. Best of all would have been silence on these points, for they were 
not well taken, not justified by the facts, and hence likely to rouse ob- 
jections. 

Two speakers at the convention offered criticisms which have con- 
structive value. Mr. Anderson, of California, gave voice to one which 
has puzzled a good many of us, viz: how the discount rate can be made 
forceful. If the rediscounting function lies dormant excepting on the 
occasions when banks need help, and can then be employed only to the 
extent that banks ask it, the Reserve Association is necessarily impotent 
at all other times, except as it may influence conditions by the purchase 
of foreign bills. Thus the day of equalized interest rates is still far dis- 
tant, if the plan is adopted without careful amendment in this particular. 
Mr. Aldrich answered the point offhand with a non-possumus; but he is 
no doubt pondering over it. 
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Mr. Goff of Cleveland directed attention to the fact that many of 
the state institutions, (particularly trust companies and savings banks) 
would be unable to avail themselves of the rediscounting privilege be- 
cause they took no commercial paper in their business. This also de- 
serves further consideration. 

Mr. Paul Warburg pointed out that the amended provision in the Al- 
drich plan respecting reserves to be held by the central institution, mak- 
ing ‘‘the liability a subject of measure and taxation,’’ was a novel fea- 
ture in banking history. This requires elucidation. Of course many 
banking laws, notably those of Louisiana as early as 1842, provided for 
reserves against all liabilities, both deposits and notes ; abroad the same 
provision is found in some central bank charters; the novelty hence lies 
in the application of the tax. Elsewhere the tax is only upon the excess 
notes; in the plan here proposed it affects both deposits and notes, and 
is based upon the deficiency in reserves below the 50 per cent. ratio, 
graduated as the ratio declines. In my own plan the graduated tax was 
applied only to notes and not to deposits; the inclusion of deposits in 
the plan unquestionably makes further provision to restrain undue ex- 
pansion. 

Coincidently with the promulgation of this amendment to the Aldrich 
plan appeared what seems a strong plea against its adoption from Mr. 
J. T. Talbert of New York, in an address delivered at Detroit; he argues 
that true bank-notes, being only another form of bank-deposit, should 
not be subjected to tax, any more than the deposit or any other form of 
bank credit ; to tax either would have the effect of burdening trade, 
and it is in his view just as sound to tax oneas the other. He logically 
follows this argument as to the identity of notes and deposits, with the 
assertion that it is as unsound to permit deposits in other banks to be 
counted as reserves as it would be to permit national bank notes to be 
so counted; that the use of these notes by many banks for reserves 
should be severely censured. He argues further that the payment of in- 
terest on bank deposits counted as reserves isa weakness. Here is food 
for thought. 

Taxing notes, as I have repeatedly urged, is justifiable only to pre- 
vent undue expansion ; hence should be imposed only when certain con- 
ditions arise which indicate such expansion ; this is unmistakably shown 
by the reserve relation to liabilities. The framers of the Aldrich plan 
were finally convinced that this is the true principle and have now em- 
bodied it therein; with this purpose Mr. Talbert would probably fully 
agree. While they have also provided that the Reserve Association 
shall pay no interest on deposits, they leave the present practice of 
fierce competition on the part of reserve banks by offering interest, 
which Mr. Talbert characterizes as a weakness and as to which he might 
very properly have used much stronger language. 

Mr. Victor Morawetz, who has furnished several forcible papers on 
the subject of banking reform, presents some well-considered objections 
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‘to the Aldrich plan, based largely upon the difficulties in the way of suc- 
cessful operation of the central organization. In Europe these institu- 
tions grow up naturally, as a normal evolution; with us the conditions 
are entirely different. Our territory is as great as all Europe; our pop- 
ulation and business as great as those of several European states; di- 
versity of interests exercises a potent influence. 

He anticipates difficulty in obtaining a directorate that will be satis- 
factory, in the manner proposed, and even greater obstacles will be pre- 
sented by the sectional needs and their properadjustment. Hesuggests 
that the proposed uniformity of the discount rate may prove detrimental 
for the reason that in the nature of things there is such great variation 
at present, and these things can not be altered by law. 

Hence he urges that the immediate legislation be confined to the cre- 
ation of district organizations of banks, upon the lines of his formerly 
announced plan, which is in effect the broadening out of the clearing- 
house systems into legalized bodies to be organized throughout the 
country ; when these have been in operation for a time, the experience 
gained will enable us to take the step to concretely centralize our system 
much more intelligently. Until then he fears that we may look fora 
break-down of our central system if the Aldrich plan or anything like 
it is enacted into law. 

Incidentally the similarity of the apprehensions of Mr. Morawetz and 
those of Senator Newlands should be noted. The latter also insists that 
the actual centralization should be postponed, but makes provision for 
a ‘‘ national board’’ with power to observe and then recommend such 
legislation as experience renders desirable. 

Underlying both these suggestions is the feeling that we have not 
the capacity to manage such an institution, with its many intricate prob- 
lems; that we have no experience to guide us, since these problems 
never existed elsewhere or at any periodin history. Hencethe danger 
of failure which would unquestionably be deplorable. 

While recognizing the difficulties set forth, which have neither been 
overlooked nor minimized by me, I maintain that if the subject is ade- 
quately studied in advance, the problems may be largely solved in ad- 
vance. It is to be borne in mind that the actual business is to be tran- 
sacted by the branches—the district organizations ; the duties of the 
central body being supervisory, and naturally adjustable as the business 
develops. It is not to be expected that the central organization will be 
full-fledged at once. Besides, we have to aid us definite information 
upon nearly similar lines, though on a smaller scale, in the experiences 
of Japan, Switzerland and Sweden, which in comparatively recent years 
successfully adopted the centralized system without disturbing the many 
individual banks there. 

There are still a number of the advocates of the plan of reforming 
our system by incorporation and extension of the clearing-houses, who 
oppose every other suggestion; on the other hand some of those formerly 
most active in arguing that that would be sufficient for our purposes, 
are now favoring the more comprehensive system embodied in the Re- 
serve Association plan subject to modification in details ; notable among 


those is Mr. James G. Cannon, president of the Fourth National Bank, 
New York. 


ee 


o~— 


oe 








THE NEGOTIABLE INSTRUMENTS LAW. 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS. 


CITING RECENT AND IMPORTANT DECISIONS 
(These articles were commenced in the July, 1909, issue.) 


BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


Vi. LIABILITY OF PARTIES (Continued.) 
8. Warranties of Qualified Indorsers and in Cases 
of Negotiation by Delivery. 
9. Warranties of Restrictive Indorsers. 


10. Liability of Indorser Where Paper Negotiable by 
Delivery. 


11. Order in Which Indorsers are Liable. 
12. Liability of Agent or Broker. 


8. Warranties of Qualified Indorsers and in cases of Negotiation by 
Delivery.—We have discussed, with fair thoroughness, the warranties of 
regular indorsers. We have shown what an indorser agrees to by im- 
plication when he writes his name on the back of a negotiable instru- 
ment. And we now take up the contract of the person who transfers 
negotiable paper by means of a ‘‘without recourse’’ indorsement, or 
some other form of qualified indorsement, or by mere delivery. 

Let no one suppose that the writing of the words “without recourse,”’ 
or other words of similar import, above the indorsement of his name, 
cuts off all possible liability in connection with the instrument thus in- 
dorsed, nor that a transfer by delivery without indorsement makes him 
a complete stranger to the instrument. 

In such aease, if the party originally liable becomes a bankrupt, the 
holder has no-recourse against the transferror. By qualifying his in- 
dorsement,.or by refusing to indorse, the transferror disclaims all res- 
ponsibility fer the financial standing of the parties primarily liable. But 
the transferror, nevertheless, makes certain warranties when he nego- 
tiates an instriiment by delivery, or by a qualified indorsement. The 
warranties Which the law implies in such cases are set. forth in section 
115 of the Negotiable Instruments Law and are as follows: 


‘" 1. That the instrument is genuine and in all respects what it pur- 
ports to be; 


‘“ 2. That he has good title to it; 

‘' 3. That all prior parties had capacity to contract, and 

‘' 4, That he has no knowledge of any fact which would impair the 
validity ofthe instrument or render it valueless.’’ 


Nore,—-The numbering of the sections of the Negotiable Instruments Law used 
in this serie’ of articles is that used in the New York statute. 
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It will be seen that the first three of these warranties are the same 
as those which apply to regular indorsers. So far as these three war- 
ranties are concerned it is immaterial whether the party, who transfers 
the instrument, indorses with or without qualification, or transfers by 
simple delivery. 

In Allen v. Clark, 49 Vt. 390, the defendant transferred by delivery 
to the plaintiff a note as part of the purchase price of the farm. The 
note was made by the defendant’s father. On the back of it were in- 
dorsed two payments, which indorsements were placed on the note by 
the defendant without the maker’s knowledge. The plaintiff held the 
note for some time at the defendant’s request. In the meantime the 
statute of limitations had run against the note. The statute would not 
have barred the note had the indorsed payments on the back of it been 
genuine, for the statute, in such case, would have started to run anew at 
the date of the last indorsement. It was held that the transfer of the 
note warranted the genuineness of the indorsements and that the note 
was what it purported to be. The plaintiff had a right to assume that 
the statute would not bar the note until six years from the date of the 
last indorsement, and was entitled to hold the defendant upon his 
warranty. 

A reference to the article of this series, published in the November 
BANKING LAW JOURNAL, will show the liability of regular indor- 
sers on the warranties of genuineness, title and capacity. The rules 
apply in the same manner where the indorsement is without recourse or 
the transfer is made by delivery without indorsement, and they require 
no further discussion here. 

Instead of warranting that the instrument was valid and subsisting 
at the time of his indorsement, the qualified indorser, or the transferror 
without indorsement, warrants ‘that he has no knowledge of any fact 
which would impair the validity of the instrument or render it valueless.’’ 
So in order to make out a liability under this warranty it is necessary 
to show that the party sought to be charged had knowledge of the de- 
fect in the instrument at the time of hisindorsement. For instance, it 
the payee of a note transfers it by a qualified indorsement and the holder 
is unable to collect from the maker because he is able to show that the 
note was usurious in its inception, the holder must show that the in- 
dorser had knowledge of the usury in orderto recover fromhim. This 
point was decided many years ago by the New York Court of Appeals 
in the case of Littauer v. Goldman. The decision was afterwards criti- 
cised by the Supreme Court of the United States; but it is good law to- 
day because it has been codified into the Negotiable Instruments Law. 

Littauer v. Goldman, 72 N. Y. 506, was decided in 1878. The plain- 
tiff was the holder of a note which the defendant had transferred to him 
without indorsement. The plaintiff, before bringing this action against 
the defendant, had sued the makers of the note. When the makers set 
up the defense of usury the plaintiff notified the defendant and request- 
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ed him to take charge of the prosecution of the action. The defense of 
usury was sustained and the present action was brought against the 
defendant. 

The question involved was whether one who transfers a note with- 
out indorsement is liable to the transferee in case the maker is able to 
resist collection of the note on the ground of usury. The court stated 
that this question had never before arisen under the precise circum- 
stances here presented. The conclusion which the court reached was 
that the defendant was liable only in case he had knowledge of the 
usurious character of the paper at the time of its transfer. In the opin- 
ion it was said: “‘The rule is well established that generally one who 
transfers paper by delivery only, incurs none of the liabilities which at- 
tach to an indorser, for the reason that the irresistible inference is, that 
if he transfers it and it is received without his indorsement, that such 
liabilities did not enter into the bargain or the intention of the parties.” 
This refers to the indorser’s liability as indorser, that is his liability 
upon his implied engagement to pay the instrument if it is dishonored 
and the necessary proceedings upon dishonor are dulytaken. But, as 
already pointed out, the person who transfers without indorsement or 
with a qualified indorsement, does not escape liability with respect to 
the implied warranties which attach to the transaction. He impliedly 
warrants the genuineness of the instrument, and his title to it, and the 
capacity of the prior parties to contract. If it turns out that a prior 
signature was forged, or that his title is defective or that a prior party 
was incompetent because of infancy, or coverture, or because of some 
other reason, to enter into a valid contract, then he, the transferror, 
is, therefore, liable to the transferee on the implied warranty. 
Knowledge on the part of the transferror is immaterial. If the instru- 
ment bears a prior forged signature then it is a nullity. The one 
who transfers it transfers nothing and is therefore liable. But the court 
held that paper tainted with usury should not be placed in the same 
class with forged paper for the reason that there was no precedent upon 
which to fasten such a rule. The court found not a single reported 
case in the books in favor of the doctrine that one who transfers an in- 
strument tainted with usury, by a qualified indorsement, or by mere 
delivery, incurs liability upon an implied warranty of validity. And it 
was held that the holder could not recover against his transferror un- 
less he could show that the latter had knowledge of the usury which pre- 
vented a recovery against the makers. 

In Hannum yv. Richardson, 48 Vt. 508, the plaintiff purchased from 
the defendant a note for $58, which had been indorsed by the payee to 
the defendant. The defendant indorsed the note without recourse and 
when he did so the plaintiff asked him if that would have any effect to 
vary his agreement as to the validity of the note. The defendant stated 
that it would not, but would only show that he would not answer for the 
maker's pecuniary responsibility. The plaintiff afterward found out 
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that the note was given for intoxicating liquor, sold in violation of 
law and was therefore void at its inception. It was held that if the 
plaintiff was unable to prove the express warranty which he alleged the 
defendant had made as to the validity of the note, he could nevertheless 
rely upon the implied warranty, which the indorsement carried with it, 
and was entitled torecover. It may be doubted whether in a state which 
has adopted the Negotiable Instruments Law, the holder could recover 
in such a case without showing that the indorser had actual knowledge 
of the illegality of the original consideration given forthe note. In this 
case it appeared that the defendant was aware of the nature of the trans- 
action in which the note was given, but it was held that this fact was 
not material to the plaintiff’s case. 

Thus far the qualified indorser and the transferror by delivery stand 
on the same footing. What one warrants, the other warrants. But 
section 115 of the Negotiable Instruments Law makes this distinction 
between the two classes of transfer: “When the negotiation is by de- 
livery only, the warranty extends in favor of no other holder than the 
immediate transferee.’’ That is to say if the payee of a note indorses 
it in blank and delivers it to A and A delivers it to B without indorse- 
ment, A’s warranty operates only in favor of B, no matter into whose 
hands the instrument may subsequently come. But if A indorses it 
without recourse and delivers it to B then his warranty runs to B and 
to any subsequent holder as well. 

Section 115 contains this further sub-section: ~The provisions of 
subdivision three of this section, (that the person negotiating an instru- 
ment by qualified indorsement, or by delivery, warrants the contractual 
capacity of prior parties), do not apply to persons negotiating public or 
corporation securities, other than bills and notes.’’ 

This provision is included in the statute for the reasen that the ap- 
plication of the rule of commercial paper in such cases would work great 
hardship and much public inconvenience. A case in point is Otis v. 
Cullum, 92 U.S. 448. This was an action against the vendor of munici- 
pal bonds payable to bearer, which were afterward declared void be- 
cause the legislature had no power to pass the acts under which they 
were issued. It was held that no recovery could be had in the absence 
of an express warranty. Crawford on Negotiable Instruments (3d Ed.) 
p. 89. 


9. Warranties of Restrictive Indorsers.—The Negotiable Instruments 
Law contains no provision as to warranties of a restrictive indorser. 
The inference is that no warranties attach to this form of indorsement. 
A restrictive indorsement, it will be recalled, is one which prohibits 
further negotiation, constitutes the indorsee the agent of the indorser, 
or vests the title in the indorsee in trust for some other person. The 
most common restrictive indorsement is the ordinary indorsement for 
collection. 
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10. Liability of Indorser where Paper Negotiable by Delivery.—lIt 
sometimes happens that a person unnecessarily indorses a negotiable 
instrument. To illustrate: The payee of a note indorses it in blank and 
delivers itto A. The note may now be transferred by delivery without 
indorsement, for it is payable to bearer. If A transfers it without in- 
dorsing it he is liable in accordance with the principles set forth in sec- 
tion 8 above, dealing with the warranties of qualified indorsers and 
transferrors by delivery. But if A indorses the note he then incurs 
the liabilities of a regular indorser as set forth in the article appearing 
in the November issue of the BANKING LAW JoURNAL. His liability, in 
such case, is the same as though the note had been indorsed to his 
order and his indorsement was essential to a transfer of the instru- 
ment. As expressed in section 117 of the Negotiable Instruments Law: 
‘“Where a person places his indorsement on an instrument negotiable 
by delivery he incurs all the liabilities of an indorser.’’ 


11. Order in Which Indorsers are Liable.—The indorsements upon 
bills of exchange and promissory notes rest upon the theory that the 
liability of indorsers to each other is regulated by the position of their 
names and that the paper is transferred from one to the others by in- 
dorsement. The position of the names is notice to the purchaser of the 
respective rights and liabilities of.the parties. This rule is found in 
section 118 of the Negotiable Instruments Law, which provides: ‘‘ As 


respects one another, indorsers are liable prima facie in the order in 
which they indorse.’’ 

The rule as to liability of consecutive indorsers applies even though 
they are all accommodation indorsers. Suppose that A makes a note 
payable to his own order and secures the accommodation indorsements of 
B, C, D and E in the order named, and then sells the note for value. It 
might not occur to the accommodation indorsers that it makes any dif- 
ference which signs first. But it does make considerable difference; for 
the first indorser is responsible to the holder or any subsequent indorser 
who takes up the note. And if his liability is enforced he has recourse 
against the maker only. He cannot look to the subsequent indorsers for 
any part of the liability. 

A case of this character was Kelly v. Burroughs, 102 N. Y. 93. One 
Evans made his promissory note payable to the order of the defendant 
Burroughs. Burroughs indorsed for the maker’s accommodation. Sub- 
sequently Kelly, the plaintiff, also became an accommodation indorser. 
The maker then had the note discounted by a bank. The bank sued 
Kelly and recovered a judgment which Kelly paid. Burroughs was 
held liable to Kelly. In the words of the opinion: “‘Conceding that 
both indorsers became so at the request, and for the accommodation of 
the maker, the defendant (Burroughs) was still liable, as first indorser, 
to the plaintiff (Kelly), as second indorser, and when the latter paid the 
amount of the note to the bank, and took it up, he became a holder for 
value, and entitled to indemnity from the defendant.’’ 
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But the rule as to the order of liability is presumptive only. Sec- 
tion 118 goes on to state: ‘‘ Evidence is admissible to show that as be- 
tween or among themselves they (the indorsers) have agreed otherwise.’’ 

A recent case, which arose out of the exigencies of theatrical life 
upon the road, and illustrates this provision, is George v. Bacon, 123 
N.Y. Supp. 103. A well known operatic organization, the official name 
of which is “The Bostonians Incorporated,’’ became stranded in the 
City of Pittsburgh, and needed money to get home. A note was signed 
in the name of the organization and, after being indorsed by various 
members of the troupe, among them the defendant Bacon, who was the 
treasurer of the company, it was discounted at the New Amsterdam 
Bank. The money was checked out by Bacon and used in transporting 
the moneyless players back home. This action was brought against 
Bacon by a subsequent indorser to enforce contribution. Under the cir- 
cumstances of the case, and under this section of the Negotiable Instru- 
ments Law, it was held that the plaintiff was entitled to recover. Said 
the court: ‘‘If there was sufficient evidence in the case to justify a find- 
ing that the parties had otherwise agreed among themselves, the prima 
facie presumption disappears, and the indorser who actually pays the 
note is entitled to contribution. And it is not necessary that there shall 
be proof of an actual formal contract in somany words. It is sufficient 
if the surrounding circumstances indicate that the indorsements were 
made upon the common understanding that all the indorsers should par- 
ticipate in the liability.’’ 

Section 118 concludes with this provision: ‘Joint payees or joint 
indorsees who indorse are deemed to indorse jointly and severfally.’’ This 
means that, where joint payees or indorsees indorse an instrument, a 
subsequent holder may sue any one or more of them. This changed 
the law. Formerly such parties were liable jointly only and it was nec- 
essary to sue them all together. 

12. Liability of Agent or Broker.—Where a broker or other agent ne- 
gotiates an instrument without indorsement he incurs all the liabilities 
prescribed by section 115 of the Negotiable Instruments Law, unless he 
discloses the name of his principal and the fact that he was acting as 
agent. Thatis, if he tranfers a note without indorsement, acting merely 
as an agent or broker, and does not disclose that fact, together with the 
name of the person for whom he is acting, he is deemed to warrant the 
genuineness of the instrument, the soundness of his title, and the cap- 
acity of all prior parties to contract. He further warrants that he has 
no knowledge of any fact which would impair the validity of the instru- 
ment or render it valueless. His liability upon these warranties depends 
upon whether or not he discloses his agency. Meriden National Bank 
v. Gallaudet, 120 N. Y. 298. 

If the broker informs the party to whom he sells the note that he is 
acting as an agent and states the name of his principal, he cannot be 
held liable upon any implied warranties. In such a case the purchaser 
knows that the broker has no interest in the transaction beyond the 
commission to which he is entitled for making the sale,and the purchaser, 
if he has any doubts in regard to the instrument, must inquire into the 
matter,or abide by the consequences. He cannot hold the broker. 





This Department embraces all the newly decided cases of importance to 
bankers. bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


RIGHT TO ENGAGE IN THE BUSINESS OF BANKING. 


Schaake v. Dolley, Supreme Court of Kaneas, October 7, 1911. 118 Pac. Rep. 80. 


The right to incorporate a bank is not absolute and may be controlled by statute. 
A statute, which provides that the charter board shall refuse a bank charter if it shall 
determine that there is no public necessity for the bank in the community where it 
is to operate, is a valid exercise of the police power and does not contravene the 
constitution. 


Application by H. W. Schaake and others for writ of mandamus to 
Joseph N. Dolley and others, as the State Charter Board. Writ denied. 

Burcu, J. In May, 1911, there were three banks in the city of Abilene, 
two national banks and one state bank, all actively engaged in business. 
On May 20th an application was made to the state charter board for the 
incorporation of a fourth bank, to be known as the Commercial State 
Bank, and on May 25th an application was made for the incorporation of 
still another bank, to be known as the Central State Bank. The applica- 
tion first presented was approved, and the second one was rejected. 
The incorporators of the Central State Bank ask for a writ of mandamus 
to compel the charter board to approve its application and allow it a 
charter. 

Section 2. chapter 125, Laws of 1911, relating to the formation of 
private corporations, provides as follows: °° The charter board shall 
make a careful investigation of each application, and shall inquire es- 
pecially with reference to the character of the business in which the pro- 
posed incorporation is to engage, and if the board shall determine that 
the business or undertaking is one for which a corporation may lawful- 
ly be formed, and that the applicants are acting in good faith, the ap- 
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plication shall be granted, and a certificate setting forth that the applica- 
tion has been approved shall be indorsed upon the application and signed 
by the members of the charter board approving the same; provided, 
that when the application is for a bank charter the charter board shall 
also make a careful examination as to the financial standing and charac- 
ter of the incorporators, also of the public necessity of the business in 
the community in which it is sought to establish the same, and shall de- 
termine whether the capital for which said company is sought to be 
capitalized is commensurate with the requirements of law, and if the 
board shall determine either of said questions unfavorably to said cor- 
poration, it shall refuse the charter.’’ 

Pursuant to this statute, the charter board made a careful examina- 
tion of the public necessity for a fifth bank at Abilene, and found that 
there was not more than enough business in that community to support 
four banks, and that the public necessity did not justify the establish- 
ment of a fifth bank. Having so determined, the charter board regard- 
ed the statute as mandatory. 

The plaintiffs say that the right to engage in banking is a common- 
law right pertaining equally to every citizen, which the Legislature can- 
not, under the state Constitution, take away, and that they have been 
denied the equal protection of the laws guaranteed by the federal Con- 
stitution, and have been deprived of property without due process of 
law, in violation of that instrument. What the common-law rights of 
the plaintiffs may have been is not very material. That body of legal 
principles has been adopted in this state only so far as it is compati- 
ble with the wants and conditions of the people, and it is one of the func- 
tions of the Legislature to ordain and establish, from time to time, such 
new rules and ordinances subversive of the common law as it may deem 
to be for the welfare of society under the changed and continually chang- 
ing states of its composition, organization, development and progress. 

The law in question does not contravene the fourteenth amendment 
to the Constitution of the United States, if it was enacted pursuant to the 
police power of the state; and it is justifiable as an exercise of that 
power, if it responds directly to some demand of the public welfare, and 
does not fall within some limitation upon legislative action expressed in 
the state Constitution. 

The article of the state Constitution devoted to the subject of bank- 
ing relates to banks of issue, and the only provision of that instrument 
pertinent to the present discussion is section 1 of the Bill of Rights, 
which reads as follows: ‘’ All men are possessed of equal and inalien- 
able natural rights, among which are life, liberty, and the pursuit of 
happiness.’’ The right to liberty-and the pursuit of happiness includes 
the right to employ one’s faculties and property in a gainful occupation 
of his own choosing. This right, however, has never been regarded as 
absolute by either the English or the American law. While it is proper- 





LEGAL DECISIONS. 997 


ly spoken of as fundamental and inalienable, it is nevertheless qualified 
to the extent that the sovereign power may interfere with its enjoyment 
through regulations necessary or proper for the mutual good of all the 
members of the social whole. One of the highest ends of civil govern- 
ment is the protection of the individual in the enjoyment of the funda 

mental rights enumerated in the Bill of Rights. The idea of those rights 
should be pervasive in civil institutions, or government is likely to be- 
come a nuisance and a scourge. But if the individual insist upon them 
to the detriment of other individuals possessing the same rights, or to 
the detriment of the security, good order, common good, and general 
welfare of the entire social body of which he is a member, he is likely 
to become a nuisance. Therefore, it is a principle of undisputed valid- 
ity that a person’s right to devote his property to a selected employ- 
ment must be subordinated to such reasonable restrictions and limita- 
tions as are necessary to prevent the exercise of the right from becom- 
ing harmfulto others. If the benefits of organized society are to be 
enjoyed at all, authority must reside somewhere to consider the con- 
flicting claims and interests of the individual and of the community to 
which he belongs, and prescribe the rules of good neighborhood. The 
power to do this is legislative power, and it must necessarily be ade- 
quate to meet the need for which it is instituted. The result is that the 
declaration of the Bill of Rights, quoted above, is not a prohibition 
against just restrictions upon the enjoyment of liberty and the pursuit 
of happiness, in the interest of the public good. It is a political maxim 
addressed to the wisdom of the Legislature, and not a limitation upon 
its power. It is not a mere ‘‘glittering generality,’’ and cannot be en- 
tirely disregarded in any valid enactment, but it lacks the definiteness, 
certainty, and precision of a rule, like the command of the Bill of Rights 
respecting slavery, or religious freedom, or bail, or trial by jury, and 
consequently cannot, as those provisions do, furnish a basis for the 
judicial determination of specific controversies. To decide that the act 
in question violates the quoted section of the Bill of Rights would be 
merely to substitute the court’s opinion as to the manner in which a 
recognized doctrine of political science should be given practical effect 
for the deliberate judgment of the Legislature upon the subject. This 
the court is not authorized to do. 

Banks are indispensable agencies through which the industry, trade 
and commerce of all civilized countries and communities are now car- 
ried on. The banker is the universal broker over whose counter the 
exchanges of supply and demand are, in the final analysis, effected. 
The capital which he has invested and the returns which he receives 
upon it are insignificant in importance to the advantages which society 
at large derives from the conduct of the banking business, and the evil 
consequences of unsound banking are distributed between the banker 
and the general public in like proportion. Banking is not a business 
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‘’ affected with a public interest ’’ in the sense in which Lord Hale first 
used that expression in the treatise ‘‘ De Portibus Maris.’’ But bank- 
ing has ceased to be, if it ever was, a matter of private concern only, 
like the business of the merchant, and for all purposes of legislative 
regulation and control it may be said to be “ effected with a public in- 
terest.’’ The public patronage which the banker invites and receives 
is of such a character that he becomes ina just sense a trustee of the 
fiscal affairs of the people and of the state. If a merchant cannot meet 
his bills promptly, the general public is not disturbed. He is not ruined 
at once, and if he should fail the effects are limited to comparatively a 
few persons. Ifa _ bank is unable to meet a check drawn upon it, the 
refusal to pay is an act of insolvency. Its doors are closed; its business 
is arrested, its affairs go into liquidation, and the mischief takes a wide 
range. Those who have been accommodated with loans must pay, 
whatever their readiness or ability to doso. Further advances cannot 
be obtained. Other banks must call in their loans and refuse to extend 
credit in order to fortify themselves against the uneasiness and even 
terror of their own depositors. Confidence is destroyed. Enterprises 
are stopped. Business is brought to a standstill. Securities are en- 
forced. Property is sacrificed, and disaster spreads from locality to 
locality. All these incidents of the banking business are matters of 
common knowledge and experience. They clearly distinguish banking 
from the ordinary private business, illustrate its public nature, and 
show that it is properly subject to the police power of the state, vested 
in its Legislature. 

Banks are incorporated in part for the beneficial purpose of provid- 
ing safe depositaries for the people’s money and credits. It would be 
paradoxical indeed if the right of individual liberty and property should 


require the state to go on incorporating banks in a given community 


until, through the certain operation of known economic forces, de- 
posited money and credits would no longer be safe. The power to sup- 
press monopoly and restore competition has never been doubted. The 
power is exercised for the public good, and so is justified. If the re- 
sults of unrestricted competition become as pernicious as those of mon- 
opoly, the same suppressing power may be exercised to the same end— 
the public welfare—and so be justified. 

Tested by the foregoing principles, the act assailed is the product 
of a valid exercise of the police power. It does not prohibit persons 
from engaging in the business of banking. The plaintiffs may, if they 
choose to forego the advantages of corporate organization, open a pri- 
vate bank. The statute merely says that the establishment of banking 
corporations in a given community will not be permitted beyond the 
public necessity of the business in that community. The mischief to 
be remedied is well understood. It is stated by the charter board, in 
its return to the alternative writ allowed in this case, as follows: *"The 
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establishment of additional banks in a town where the business is not 
such as to demand or justify the establishment of such banks has a 
tendency to weaken and make unsafe all of the banks in said town. The 
division of the business is such that it is difficult for the banks to obtain 
the amount of deposits necessary in order to earn a return sufficient to 
pay expenses and a dividend on the capital, and creates a temptation 
to pay high and unsafe rates of interest on the deposits, and further 
makes it difficult for banks to loan their money to safe borrowers, and 
creates a tendency to lend money to unsafe borrowers, the result of all 
of which is to cause unsafe banking.’’ Perhaps the return to the writ 
does not specify all the elements of public danger consequent upon free 
banking beyond the business necessities of a particular community, but 
those stated are enough to justify the Legislature in interfering. The 
remedy proposed is neither new nor untried. It has the approval of 
expert economists, and is constantly employed by the Comptroller of 
the Currency of the United States in regulating the business of banking 
under the federal law. 

Banking is prohibited, except upon a minimum of capital, and unless 
a certain reserve is maintained. The legality of these and other pro- 
hibitions is not questioned anywhere. The one under consideration is 
but another means to the same general end, and the court has no doubt 
of its constitutionality. 

The plaintiffs build up an argument like this: The statute does not 
profess negatively to guard against any public evil, and does not pro- 
tess affirmatively to promote any public advantage. It denies a privi- 
lege, not because it would be harmful, but because it would not be 
beneficial. The power given to the charter board is to judge of the 
public necessity of the business in the community. This means to 
judge if the public welfare would be promoted, which is a vastly differ- 
ent thing from judging if the public welfare would be harmed. The 
court cannot read into the statute a prohibition against something harm- 
ful; to do so would be to distort the phraseology. No statute can be up- 
held under the police power which prohibits a thing merely because it 
is useless and unnecessary; and so this statute is unconstitutional and 
void. Statutes seldom extend themselves to include an express profes- 
sion of purpose. Sometimes they do so in preambles reciting the con- 
ditions giving rise to them, and stating the objects to be attained, but 
generally they merely promulgate a regulation, and the mischief sought 
to be remedied must be judged from the state of affairs with which the 
statute deals. A remedial statute will not be restrained by interpreta- 
tion from accomplishing beneficial results which naturally flow from the 
operation of its provisions. On the other hand, such a statute will be 
given the force and effect which the measures adopted naturally indi- 
cate, and any public evil which inheres in the state of affairs dealt with . 
by the statute, and which the statute eradicates, will be held to be with- 
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in the purview of the Legislature. Such an interpretation neither reads 
anything into the statute nor distorts its phraseology, and besides be- 
ing reasonable and sensible, and according to the accepted canons of in- 
terpretation, would be adopted. if necessary, to prevent the statute 
from conflicting with the Constitution. An unnecessary bank in a com- 
munity is not a thing of passive uselessness only, and so merely of no 
benefit. It is an active disturber of the financial peace, to the detri- 
ment of the public welfare, and it is not very material whether we say 
that public harm will be prevented or that public good will be pro- 
moted by its suppression. 

The plaintiffs say that the statute does not tend to prevent undue 
competition, because private banks may be established without regard 
to the public necessity of the business. Competition by banks holding 
charters under the corporation «ct is certainly forestalled, and doubtless 
in the judgment of the Legislature serious danger from the opening of 
private banks throughout the state is not to be feared because they must 
operate under all the restrictions and handicaps of incorporated institu- 
tions, without possessing any of the privileges and advantages which 
those institutions enjoy. 

The plaintiffs argue that the statute vests power in the charter board 
to grant or refuse applications to incorporate banks at will, without re- 
gard to any rule or fixed standard, and, should the board be so inclined, 
through caprice and partiality. The statute belongs to the well-known 
class in which the Legislature prescribes a rule to be applied according 
to the existence or non-existence of some fact which the officer or board 
called upon to administer the law is required to ascertain. The ques- 
tion for the charter board, in any case arising under this law, is, Are 
the banking facilities of the community adequate to the public needs? 
This question is to be determined, like any other question of fact, from 
a consideration of the conditions existing in the community concerned. 
The board has no discretion over these conditions. It does not create 
them, and cannot modify them. It merely finds out and declares what 
they are, and the statute then dictates what shall be done. It is con- 
ceivable that any public trust may be abused. The courts, however, 
are bound to take for granted the honesty and rightmindedness of public 
officers chosen directly or indirectly by the people to administer the laws. 

The plaintiffs claim that legislative power is delegated to the charter 
board. The argument in support of the claim is that the standard pre- 
scribed—the business necessities of the community—is no standard; what 
those necessities are cannot be demonstrated; all the charter board can 
do is to express an opinion on the subject; and consequently what the 
Legislature does is to say to the charter board, ‘‘Use your judgment 
about granting bank charters.’’ It has been well said that to deny to 
the Legislature the right to delegate the power to determine some fact 
or state of things upon which the enforcement of an enactment de- 
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pends would stop the wheels of government and bring about confu- 
sion, if not paralysis, in the conduct of the public business. Union 
Bridge Co. v. United States, 204 U. S. 364, 383, 27 Sup. Ct. 367, 51 
L. Ed. 523. The same result would follow if it were essential that the 
required fact or state of things should first be capable of demonstration 
to a certainty admitting no difference of opinion. The statute books 
are full of enactments leaving to administrative officers the determina- 
tion of facts depending upon elements fully as complex and intangible 
as those which make up the need of a community for additional bank- 
ing facilities; and when such enactments have been considered by the 
courts they have generally been upheld against the claim that legisla- 
tive power has been delegated. 

Two equally deserving applications were pending before the charter 
board at the same time. The statute makes no provision for a choice 
in such cases, and the charter board did right in granting the one first 
filed. If several applications of equal merit should be presented at the 
same instant, no one could claim a preference, and no injury could fol- 
low the granting of one and the rejection of the others. 

The writis denied. All the justices concurring. 


POST DATED CHECK—GARNISHMENT. 


Wilson v. McEachern, Court of Appeals of Georgia, August 4, 1911. 71 8S. E. Rep. 946. 


A postdated check, or one which bears a date subsequent to that of its actual is- 
sue, is payable on or after the day of its date, being in effect the same as if it had not 
been issued until that date; but in the meantime it is a negotiable instrument, and 
the drawer thereof cannot be charged as garnishee of the payee, unless it affirmatively 
appears that at the time of the rendition of the judgment against the garnishee the 
check had become due, and was still the property of the payee. 

(Syllabus by the court.) 


Action by D. E. McEachern against Mrs. Zada Ingraham, and at- 
tachment levied on J. A. Wilson. Traverse to answer to garnishee 


sustained and motion for new trial overruled, and he brings error. 
Reversed. 


Hitt, C.J. On July 6, 1907, McEachern sued out an attachment. 
against Mrs. ZadaIngraham. This attachment was on the same day 
levied by service of summons of garnishment upon Wilson, plaintiff 
inerror. His answer denying indebtedness was traversed and the 
jury sustained the traverse, and the garnishee’s motion for a new 
trial was overruled. In support of the traverse the following facts 
were proved: In March, 1907, Wilson, the garnishee, being indebted 
to Mrs. Zada Ingraham in the sum of $480, paid this indebtedness by 
cash and a duebill, and on July 4, 1907, he took up this duebill from 
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Mrs. Ingraham, giving her therefor his check on the Bank of States- 
boro. There is some slight question in the evidence whether this 
check was for $240 or $283 and also some slight question whether the 
check was dated on July 4, 1907, or whether it was a postdated check, 
being dated October 1, 1907. The jury were fully authorized to be- 
lieve from the evidence that the amount of the check was $283, and 
that it was issued and delivered by Wilson to Mrs. Ingraham on the 
4th day of July, 1907, and that it was actually dated October 1, 1907. 
When the summons of garnishment was served on Wilson July 6, 
1907, Mrs. Ingraham had the check in question in her possession, and 
on or about July 12th she made an effort to get the bank upon which 
the check was drawn tocash the same, but the bank refused to cash it, 
on the ground that it was postdated. On July 16, 1907, the J. W. 
Olliff Company, at the instance of Perry Rountree, cashed the check 
for Mrs. Ingraham, after deducting from the face thereof an account 
which she owed this firm, and on this date Wilson, the garnishee, 
took up this check from the firm of J. W. Olliff Company by giving 
his promissory note therefor for $283, due October 1, 1907. On the 
trial the judge, over the objection of the defendant, admitted the 
testimony of the bank officials that Mrs. Ingraham attempted to have 
the check cashed, and that the check was for $283 and was dated 
October 1, 1907. This evidence was admitted after preliminary proof 
that the garnishee, Wilson, had been served with notice to produce 
the check which he had given to Mrs. Ingraham for $283, and that he 
had not produced it. Objection was also made to the introduction 
of an entry from the journal of J. W. Olliff Company, showing that 
the company had cashed the check in question on July 16, 1907, and 
that the garnishee had on that day taken up the check and substitu- 
ted therefor his note due October 1, 1907, for $283. This entry was 
admitted after preliminary proof that the book on which it wasen- 
tered was the book of original entries kept by J. W. Olliff Company. 

The following excerpt from the charge of the court is also excep- 
ted to: ‘‘I charge you further that if you find, from the evidence 
in this case, that the garnishee drew a check for the indebtedness 
existing at the time, on July 4, 1907, in favor of Mrs Zada Ingraham, 
on the Bank of Statesboro,and you find that he parted from that check 
on July 4, 1907, and it was not regularly negotiated, and was dishon- 
ored and payment refused, then the garnishee would be liable, and 
the plaintiff would be entitled to recover in this case.” It is insisted 
that this charge is error and does not state the law applicable to the 
evidence in the case. There is no merit in the objections made to 
the admissibility of the testimony in view of the preliminary proof. 

The chargeof the court objected to did not state the law applicable 
to the facts, and was calculated to mislead the jury. There was no 
evidence whatever that the check had been dishonored. The evi- 
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dence did show that its payment was refused by the bank because 
the day of its date had not arrived, and it further discloses the fact 
that the check had been cashed by the J. W. Olliff Company for the 
payee, Mrs. Ingraham, before the day of its date. Now, a postdated 
check, or one which bears a date subsequent to that of its actual is- 
sue, is payable on or after the day of its date, being in effect the 
same as if it had not been issued until that date. The failure of the 
bank to pay the postdated check until the day of its date was nota 
dishonor of the check. It would not be dishonored unless it was 
presented on the day of its date and payment was then refused. And 
the fact that the bank refused to pay a postdated check before the 
day of its date would not ofitself render liable the drawer of the check, 
who had been served with summons of garnishment before the day 
of the date of thecheck. Whilethe drawer of a postdated check can 
be garnished as debtor of the payee with respect to the debt for 
which the check was given, no judgment should be rendered against 
the drawer of the check as garnishee unless it is affirmatively shown 
that at the time of the rendition of the judgment the check had be. 
come due, and was still the property of the original payee. A post- 
dated check payable to the order of the payee is in effect a negotiable 
instrument, and before this negotiable instrument is due, the maker 
thereof cannot tell to whom he will owe it at maturity, because his 
obligation is not to pay it to any particular person, but to the holder 
at maturity, whomsoever he may be; and for the court to render a 
judgment against the garnishee, on such a negotiable instrument, as 
the debtor of the original payee, necessarily assumes that the payee 
is the holder of the note or check when the same fell due, and this 
the court cannot assume to be the fact, for the instrument may in the 
meantime and before maturity have been transferred to an innocent 
bona fide holder for value, who, as such holder, would be protected 
in his title, notwithstanding the maker of the negotiable instrument 
had been served with the summons of garnishment requiring him to 
answer what he was indebted to the payee who may have been the 
owner of the negotiable instrument at the time of the service of the 
summons. 

The rights of a purchaser for value before maturity and without 
notice are paramount to those of a garnishing creditor, and the doc- 
trine of lis pendens does not apply to negotiable instruments not due, 
and the summonsof garnishment on the maker of such an instrument 
does not impound the fund in his hands so that the transfer of the 
instrument in good faith before maturity would not defeat the claim 
of the creditor. Mims v. West, 38 Ga. 18, 95 Am. Dec. 379. The 
bank upon which the check in question was drawn had the right to 
refuse to pay it in July, because, by its date, it was not to be paid 
until the following October; but this was no dishonor of the check. 
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The payee of the check, it being a negotiable instrument, could trans- 
fer it before maturity, for value, and if the transferee took it with- 
out notice of any defect or defense, or of any summons of garnish- 
ment on the maker of the check, and bought it in good faith, paying 
value therefor, then the maker of the check could not, under the 
law, have been liable as garnishee. The maker of the check had the 
right to take it up and pay it in the hands of the transferee, even 
after the service of summons of garnishment had been made upon 
him, because the holder of the check was his creditor, and not the 
original payee. Weare inclined to think from the evidence that the 
jury might have inferred that the J. W. Olliff Company were not in 
fact bona fide holders of this check, but that in cashing it before its 
date they were endeavoring to aid Mrs. Ingraham, the original payee, 
in avoiding the effect of the summons of garnishment which had been 
issued in the case and served upon the drawer of the check. At 
least this question was, under all the circumstances, issuable. But 
the charge of the court ignored entirely the legal effect of the trans- 
fer of the check to J. W. Olliff Company, and eliminated from the 
jury any position which they may have occupied as a bona fide trans- 
feree of the check, and in effect instructed the jury that they might 
find the garnishee liable on the check without reference to the in- 
tervening rights of a bona fide purchaser thereof before maturity. 
In other words, under the charge of the court, the maker of this 
check may have been called upon to pay not only the check, but also 
the debt represented by the check, as garnishee, to the garnishing 
creditor, and again, as maker of the check, to the bona fide holder 
thereof. It is wellsettled that no judgment can be legally rendered 
against a garnishee unless such judgment when satisfied would pro- 
tect him against a subsequent suit to recover the same debt. 

Because of the error contained in the charge excepted to, as above 
discussed, we are constrained to grant another trial. 

Judgment reversed. 


NEGOTIABILITY OF JUDGMENT NOTES. 


First National Bank of Elgin, Ill., v. Russell, Supreme Court of Tennessee, June 6, 1911. 139-S. W. 
Rep. 734. 


A note payable at a certain time, which contains a warrant of attorney to confess 
judgment ‘‘in favor of the holder,”—‘‘at any time thereafter,” is not negotiable. It 
was further decided in this case that the bank which brought suit was not a holder in 


due course. 


Action by the First National Bank of Elgin, Ill., against Lon Rus- 
sell. Judgment for plaintiff,and defendant appeals. Reversed and 
remanded for new trial. 


Green, J. Lon Russell purchased from James Dorsey, in Elgin, 
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Ill., 54 head of dairy cattle to be brought to Memphis where Russell 
had been engaged in the dairy business for several years. 

The consideration was $2,000 cash, and two notes for $772.50 each, 
dated February 15, 1910, and payable in four and eight months re- 
spectively. These notes were secured by a chattel mortgage which 
Russell executed in Dorsey’s favor, covering the cattle purchased 
and also certain other cattle belonging to Russell on his place near 
Memphis. These cattle bought from Dorsey were shipped to Mem- 
phis shortly thereafter, and upon their arrival were subjected to an 
examination and tested by a veterinary surgeon, under the order of 
the Memphis board of health. As a result of this test, 18 of the cows 
purchased were found to be infected with tuberculosis. They were 
condemned and branded by the inspector, and Russeli was ordered 
to dispose of them, by virtue of certain health ordinances of the city 
of Memphis. 

Russell immediately notified Dorsey of the condition of the cattle, 
and some correspondence was had between them, Dorsey directing 
that the diseased cattle be sold or disposed of to the best advantage, 
the proceeds to be used in partial liquidation of the two notes men- 
tioned above. 

As late as April 21, 1910, Dorsey executed and sent down to Rus- 
sell a paper writing, authorizing the aforesaid disposal of the infect- 
ed cattle, and indicating that he (Dorsey) was still the owner of the 
purchase-money notes. 

On June 21, 1910, the First National Bank, of Elgin, Ill., fileda 
bill in this case to obtain a decree for the amount of the two notes 
against Russell, and also to enforce the chattel mortgage by which 
said notes were secured. The bill alleged that the bank was a bona 
fide holder of said notes in due course of trade, without notice of 
any infirmity, having acquired them from Dorsey on February 29, 
1910, by purchase and for value. 

This bill was answered by Russell, in which he denied that the 
bank was an innocent holder in due course of trade, and this is in 
reality the only question for our consideration here. 

The testimony of certain officers and employes of the bank 
was taken, from which it appeared that these notes were bought 
from Dorsey on February 28, 1910, at their face value, the only profit 
for the bank in the transaction being the 6 per cent. interest which 
the notes bore from date. The books of the bank corroborated the 
above testimony. It also appeared from proof offered by the bank 
that when payment of the notes was refused by Russell, they were 
duly protested by a bank in Memphis to which they were sent for 
collection and Dorsey’s liability as an indorser thus fixed. The proof 
was that Dorsey was solvent and good and lived in the immediate 
neighborhood of Elgin, Ill., where this bank was located. 

So that we have here a case in which an Illinois bank ignores and 
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overlooks a solvent indorser in itsown town and forwards these notes 
for collection to a distant state, there to be sued on, and an effort 
made to realize their proceeds out of the maker. We also notice 
that, while the bank claimed to be an innocent purchaser, there was 
no profit in the transaction for it, except the bare 6 per cent. inter- 
est which the notes drew. There appears the further circumstance 
that several weeks after the bank claims this transfer was made to 
it, Dorsey indicated that he was still the owner of the notes, in his 
correspondence with Russell. 

While we cannot understand all these circumstances nor why the 
bank should sue on these notes in Tennessee, with a solvent indorser 
at home—if there was no collusion between it and Dorsey—while 
these circumstances are suspicious, still they are not enough, either 
alone or taken together, to discredit the bank’s claim of being an in- 
nocent holder of these notes for value. 

The ‘‘ negotiable instrument act” provides (Acts of 1899, c. 94, 
§ 56): ‘* Toconstitute notice of infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity or 
defect, or knowledge of such facts that his action in taking the in- 
strument amounted to bad faith.” 

There is no proof of actual knowledge of any infirmity or defect 


on the part of the bank in this particular case, and, under the pro- 

visions of this statute, we find no sufficient facts in this record within 

the bank’s knowledge from which we can impute to it bad faith. 
The first of the notes sued on is in words and figures as follows: 


Elgin, Illinois, Feby. 15th, 1910. 
On June 15, 1910, after date, for value received, / : 
: promise to pay to the order of James Dorsey seven hun. : 
: dred seventy-two and 50 100 ($772.50) dollars, at the : 
: State National Bank, Memphis, Tennessee, with interest : 
: at 6 percent. per annum after this date until paid. And : 
: to secure the payment of said amount, 1 hereby authorize : 
: trrevocably any attorney of any court of record to appear 
: for me in such court, in term time or vacation, at any 
: time thereafter, and confess a judgment without process, : 
in favor of the holder of this note, for such amount as : 
may appear to be unpaid thereon, together with costs and : 
: ten dollars attorney's fees, and to waive and release all : 
: errors which may intervene in any such proceedings, and : 
: consent to immediate execution upon such judgment, here- : 
: by ratifying and confirming all that my said attorney : 
may do by virtue hereof. Lon Russell. 


The second one of these notes is identical with the first in words 
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and figures, except that it is payable on October 15th, 1910. The 
question that arises upon consideration of these notes is as to the 
effect of this provision contained in them, authorizing a confes- 
sion of judgment ‘‘ in favor of the holder” *‘ at any time thereafter,” 
and the ‘‘consentto immediate execution upon such judgment” there- 
in contained. 

In order to render any instrument negotiable under the law mer- 
chant and under the act, it must be payable ata determinable future 
time. That is, at a fixed period after date or sight; on or before a 
fixed or determinable future time expressed therein; or on or at a 
fixed period after the occurrence of a specified event which is certain 
to happen, though the timeof happening be uncertain. ‘These notes, 
while they purport to be due and payable on fixed dates after the 
date of execution, to wit, June 15, 1910, and October 15, 1910, still, by 
reason of the warrant of attorney given to the holder to confess judg- 
ment upon them and issue execution thereon, a¢ any time thereafter, 
are really due and payable from their execution. Collection and 
payment of the notes could have been enforced on the first day, the 
second day, or any other day after they were executed and delivered 
to Dorsey, under their expressterms. They were dated on February 
15th and transferred to the bank, according to its books, on February 
28th, and to all intents and purposes, by the very language of the 
notes themselves, they were due in Dorsey’s hands before he trans- 
ferred them to the bank. 

A note upon which judgment can be obtained, and execution im- 
me liately issued thereupon at any time after its execution, is not due 
at a fixed and determinable period at all, unless it be treated as due 
from and after delivery. 

The view that we have taken of this provision of the note in ques- 
tion is sustained by high authority. The Supreme Court of Mas- 
sachusetts construed a note identical in its terms with those in suit 
here, and that court, speaking through Judge Holmes, now of the 
United States Supreme Court, said: 

‘*It has been decided in Massachusetts that a note payable at a 
future day certain, or earlier at the option of the holder, is not ne- 
gotiable. Mahoney v. Fitzpatrick, 133 Mass. 151 [43 Am. Rep. 502]; 
Stults v. Silva, 119 Mass. 137. The obligation to be gathered from 
the four corners of the présent instrument is similar. The promise 
taken by itself is absolute to pay in ninety days from date, but the 
power of attorney on the face of the note authorizes a confession of 
judgment at any time thereafter, and we must construe these words 
as meaning at any time after the date. See Adam v. Arnold, 86 III. 
185. Wecannot distinguish sucha case from Mahoney v. Fitzpatrick. 
For this reason, without considering whether there are any others, 
we must decide that the note was not negotiable.” Richards v. Bar- 
low, 140 Mass. 218, 6 N. E. 68. 
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Construing a note with a similar provision, the Supreme Court of 
Wisconsin said: 

‘“*It is quite certain that the note was not negotiable, because, by 
the power of attorney which it contained, judgment could be enter- 
ed upon it at any time after its date, whether due or not. Thus the 
time of payment depends upon the whims or caprice of the holder 
and is absolutely uncertain. This deprives the note of being negoti- 
able. Continental National Bank v. McGeoch, 73 Wis. 332 [41 N. W. 
409]; Kimball Co. v. Mellon, 80 Wis. 133 [48 N. W. 1100]. . Chapter 
356, Laws of 1889 (the negotiable instrument law) provides that the 
negotiable character of an instrument is not affected by a provision 
authorizing a confession of judgment, if the instrument is not paid 
at maturity. Upon familiar principles of statutory construction, this 
provision makes a note like the present nonnegotiable.” Wiscon- 
sin Yearly Meeting v. Babler, 115 Wis. 289, 91 N. W. 678. 

The provision of the ‘‘negotiable instruments law,” to which the 
Wisconsin court calls attention as observed by that court, undoubted- 
ly indicates that it was not the intention of the act to make negotiable 
an instrument containing stipulations for the confession of judgment 
prior to maturity. 

This case was tried before a jury upon certain issues made up 
and submitted to them according to our practice. The third issue 
submitted to the jury was this: 

‘*Is the complainant an innocent purchaser in due course of trade 
for value of said indebtedness without notice of any offset due the 
defendent on the same ?” 

His honor, the chancellor, directed the jury to answer this issue 
in the affirmative. In view of what we have said, his honor was 
clearly in error in this particular. 

In order for the bank to be treated as an innocent holder in due 
course of trade, it must appear that it became the holder of this note 
before it was due, and the note itself must, of course, be a negotiable 
instrument. 

It is urged, however, for the bank, that this question was not 
raised below or by defendant’s counsel in this court, and that it should 
not, under therules, be considered by us in determining this case. It 
is well settled, however, under our practice, that when necessary to 
meet the ends of justice this court has the right to notice, and will 
notice, errors of the lower court, and, when the error is very plain, 
will correct it of its own motion. 

Being of opinion that these were not negotiable notes, and that if 
they were, the bank took them when past due, it follows that the 
notes came into the bank’s hands subject to all defenses that would 
have existed against them had they remained in the possession of 
Dorsey and been sued upon by him. 

The decree of the chancellor, therefore, will be reversed, and the 
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case remanded to that court for a new trial, applying the principles 
here laid down. 

The bank will pay the costs of this court. 

Other questions made in the brief of counsel for the bank have 
been considered and disposed of orally. 





PAYMENT OF INDIVIDUAL DEBT WITH CHECK OF 
CORPORATION. 


Coleman v. Stocke, St. Louis Court of Appeals, July 15, 1911. 139 S. W. Rep. 216. 








A person who accepts a check of a corporation, which later becomes a bankrupt, 
in payment of a personal debt of an officer of the corporation, can be compelled to 
return the money by the trustee in bankruptcy. 


Suit by Frank B. Coleman, trustee in bankruptcy of Meier China 
& Glass Company against Jacob Stocke, Jr. From a judgment for 
plaintiff, defendant appeals. Affirmed. 

Norton!, J. This is a suit by the trustee of a bankrupt estate for 
an amount of money belonging to the bankrupt, which it is alleged 
defendant wrongfully appropriated to his use in fraud of the bank- 
rupt’s creditors. Plaintiff recovered, and defendant prosecutes the 
appeal. A jury was waived and the issue tried before the circuit 
court. No instructions or declarations of law were asked or given, 
and the only question with which we are concerned on appeal is the 
sufficiency of the evidence to support the finding for plaintiff. 

It appears plaintiff is the trustee in bankruptcy cf the estate 
of the Meier China & Glass Company, a corporation, which was ad- 
judicated a bankrupt July 23, 1908, on a petition filed by the credit- 
ors of the corporation on June 15th of that year. One Fred C. Meier 
was president of the bankrupt corporation, and his brother, Alex R. 
Meier, was its secretary andtreasurer. The evidence tends to prove 
that nearly two years prior to the proceedings in bankruptcy against 
the corporation Fred C. Meier, president of the company, personally 
borrowed $3,500 from defendant and executed his demand note there- 
for, which was signed as well by his brother, Alex R. Meier, as surety. 
There is an abundance of evidence in the record to the effect that 
this obligation was the personal debt of Fred C. Meier to defendant, 
and not that of the corporation at all, and, as before stated, the note 
was signed by both Fred C. and Alex R. Meier. It appears that on 
numerous occasions during the year and a half before the bank- 
ruptcy of the corporation, defendant urged the two Meiers to pay the 
note, and that they were unable todo so. The corporation was in- 
solvent, but it suffered a loss by fire which resulted in a collection of 
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about $28,000 on its policies of insurance, in the early part of June, 
1908. This money was deposited in the National Bank of Commerce, 
in the city of St. Louis, and checked against by the corporation until 
about $16,000 remained on June 8, 1908. On that day, the Meiers in- 
formed plaintiff they were ready tosettle hisnote. By arrangement, 
he met Mr. Alex R. Meier, the secretary and treasurer of the corpora- 
tion,at the Planters’ Hotel and delivered the $3,500 note to him, where- 
upon Mr. Meier gave plaintiff the corporation’s check for $16,000 on 
the National Bank of Commerce, and instructed him to draw the 
money thereon and ‘‘ pay us the difference between what we owe you 
incash.”” This check was drawn against the funds of the corporation, 
deposited in the bank, and in the name of the corporation, by Alex 
R. Meier, its secretary and treasurer. The check, as before stated, 
was in the amount of $16,000 and payable to the order of cash. De- 
fendant cashed the check and received $16,000 of the corporation 
money therefor, from which he deducted $3,500, the amount which 
Mr. Fred C. Meier owed him, and for which Alex R. Meier was se- 
curity, and paid the remainder thereof, $12,500, to Alex R. Meier at 
the Planters’ Hotel, where the parties met and had lunch together. 
So much appears from the admissions of defendant in proof, and it 
goes without saying that there is substantial evidence in the record 
to support the finding of the court. 

As before stated, the corporation was insolvent at this time, and 
the Meiers had been hard pressed for money for more than two years, 
as defendant well knew, for he says they had put off the payment of 
his note from time to time because of their inability to meet it. The 
note was finally paid, as above stated, on June 8th and seven days 
thereafter the proceeding in bankruptcy was instituted by the credit- 
ors, though the adjudication of bankruptcy against the corporation 
was not had until July 23d. The facts and circumstances stated afford 

-an abundance of evidence in support of the finding that the trans- 
action by which the $3,500 of the corporation's funds were employed 
in paying the personal debt of its president is fraudulent as to the 
creditors of the corporation, whose interests the trustee in bank- 
ruptcy here represents. 

Where one receives the check of a corporation on its private 
funds in payment of the individual debt of the officer of the corpora- 
tion who drew the check, or in payment of a debt for which such 
officer is obligated, he is prima facie chargeable with notice that such 
officer is not authorized to use the corporation funds for that purpose, 
and is bound to inquire as to the real situation. In other words, 
where such a creditor of the officer of a corporation so receives the 
check of the corporation for such individual debt and draws the 
money thereon, he does so at his peril, and is liable to account there- 
for in an action by the corporation itself, and, of course, in the event 
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of its bankruptcy, at the suit of the trustee in bankruptcy, who suc- 
ceeds to the rights of the corporation in the premises for the benefit 
of its creditors. The law will not permit corporate funds to be thus 
misapplied by its officers for the individual benefit of its officers, 
and conclude the matter as an innocent transaction, when it appears 
the very medium by which the payment was made conveys notice 
on its face to the creditor of the individual officer that the funds em- 
ployed are those of the corporation. 

But it is argued, as the check by which the payment was made to 
defendant was drawn by the corporation, payable to the order of cash 
and notdirectly to defendant, defendant should be treated as aholder 
thereof in due course at the time he cashed it. Itis said that he gave 
value therefor, in that he surrendered and canceled his debt of $3,- 
500 and repaid $12,500 of the money to Alex R. Meier, and that Meier 
from whom he received the check was presumptively a holder for 
value in due course. We see nothing in the argument suggested 
which so relieves the situation for defendant as to place it beyond 
the pale of the finding of bad faith. No instructions or declarations 
of law were given, but the court found the issue for plaintiff,as though 
defendant was not a holder of the check in due course at the time he 
cashed it. Under the negotiable instruments law, section 10,022 R. 
S. 1909, a holder in due course is required to be, not only one for 
value, but one in good faith as well, and, furthermore, one who at 
the time the instrument was negotiated to him had no notice of 
an infirmity in the instrument or defect in the title of the person ne- 
gotiating it. Bysection 10,025, it is provided that the title of a per- 
son who negotiates an instrument is defective, within the meaning 
of the law, when he obtained the instrument by fraud or other un- 
lawful means, or when he negotiates it in breach of faith, or under 
such circumstances as amounts tofraud. Section 10,026says: ‘To 
constitute notice of an infirmity in the instrument or defect in the 
title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or de- 
fect, or knowledge of such facts that his action in taking the instru- 
ment amounted to bad faith.” 

There can be no doubt that Alex R. Meier, by thus negotiating 
the check of the insolvent corporation, payable to cash, for the pur- 
pose of applying either a portion or all of the funds to the payment 
of the individual debt of himself and his brother, acted not only with- 
out authority of the corporation, but in a breach of faith, and under 
such circumstances as amounted to a fraud on the corporation and 
its creditors. This being true, his title to the check was defective 
under the plain terms of the statute, and the evidence amply supports 
the finding that defendant had notice thereof sufficient to satisfy the 
provisions of section 10,026. Defendant knew the Meiers and their 
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business concern was in a precarious financial condition, for he says, 
though he had bombarded them frequently, they had been wholly 
unable to raise the money to pay his note for 18 months before. The 
mystery surrounding the meeting of defendant and Alex R. Meier 
at the Planters’ Hotel, by arrangement, at which defendant received 
the corporation’s check for $16,000, with instructions to collect the 
whole and pay over $12,500, suggests that defendant knowingly par- 
ticipated in a transaction not entirely fair on its face, and above al) 
defendant knew he was receiving the corporation’s funds for an in- 
dividual debt, for the corporation’s check negotiated by its officer 
therefor suggested so much on its face. 

There is enough in the evidence to afford a reasonable infer- 
ence in support of the judgment that at the time defendant accepted 
the check, with the instructions and for the purposes mentioned, he 
had knowledge of sufficient facts suggesting the infirmity or defect 
of Fred C. Meier’s title thereto to justify the court in finding the 
transaction on his part as one in bad faith. 

The judgment-should be affirmed. It is so ordered. 


NOTICE OF DISHONOR. 


Price v. Warner, Supreme Court of Oregon, October 10, 1911. 118 Pac. Rep. 173. 


Under the Negotiable Instruments Law the impossibility of giving oral notice 
of dishonor does not excuse the failure to give notice where it is practicable to give 
notice by mail. 


Appeal from Circuit Court, Marion County; Geo. H. Burnett, 
Judge. 

Action by J. L. Price against A. L. Warner and others. Froma 
judgment for A. L. Clearwater, plaintiff appeals. Affirmed. 

See, also, 111 Pac. 49. 

Defendant Clearwater was the indorser of a promissory note ex- 
ecuted by Albert Warner. It was duly presented for payment and 
dishonored. The note was payable in Salem, where defendant re- 
sided. The person giving the notice of dishonor also resided in Sa- 
lem. The day subsequent to the presentation of the note for pay- 
ment plaintiff's agent called at defendant’s place of business for the 
purpose of giving him noticeof the dishonor of the note, and found 
that he was temporarily absent from the city. He repeated his vis- 
its for four or five days, and on each day found him still absent. 
Afterwards he saw him and gave him notice. Section 5929, L. O. 
L., is as follows: ‘* The notice may be in writing, or merely oral, 
and may be given in any terms which sufficiently identify the instru- 
ment and indicate that it has been dishonored by nonacceptance or 
nonpayment. It may in all cases be given by delivering it person- 
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ally or through the mails.”” Section 5936 reads: ‘‘Where the person 
giving and the person to receive notice reside in the same place, notice 
must be given within the following times: 

(1) If given at the place of business of the person to receive notice, 
it must be given before the close of business hours on the day follow- 
ing; (2) if given at his residence, it must be given before the usual 
hours of rest on the day following; (3) if sent by mail, it must be 
deposited in the post-office in time to reach him in usual course on 
the day following.’’ Section 5946 reads: ‘‘ Delay in giving notice 
of dishonor is excused when the delay is caused by circumstances 

beyond the control of the holder and not imputable to his default, 
misconduct, or negligence. When the cause of delay ceases to op- 
erate, notice must be given with reasonable diligence.” At the con- 
clusion of plaintiff's testimony, the court, on motion of defendant, 
granted a nonsuit, and plaintiff appeals. 

McBripg, J. (after stating the facts as above.) Taken in connec- 

tion with the other sections of the statute quoted above, the word 
‘*may” in section 5929 should be construed to mean ‘‘must.” The 
conjunction ‘‘or” indicates the alternative and is equivalent to 
‘* neither,” as if to say, ‘‘ either one thing or another thing” must 
be done. Sheppard v. City of New Orleans, 51 La. Ann. 847, 25 South. 
542. Plaintiff was required by section 5936, supra, to give notice 
the day following the dishonor of the note, either by mail or person- 
ally, unless the delay were excused by the contingency mentioned 

in section 5946. The law does not excuse a delay caused by the im- 
possibility of giving notice in a particular manner, but only excuses 
a delay caused by the impracticability of giving notice at all. 

In this case a notice sent through the mail would have fulfilled 
| every demand of the statute. The plaintiff asks that the delay be 
excused not because circumstances beyond his control rendered it 
impracticable to give notice sooner, but because he was unable to 
give it sooner in the manner attempted. 

The judgment of the circuit court is affirmed. 
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ACCOMMODATION INDORSER OF BLANK NOTE. 


IES RN me 


Dumbrow v. Gelb, New York Supreme Court, June 29, 1911. 130 N. Y. Supp. 182. 


The defendant indorsed for accommodation two notes before they were filled out. 
The maker, in filling out the notes, wrote in the words ‘‘with interest.” The plain- 
tiff took the notes with notice that they had been indorsed before they were filled out. 
It was held that he could not recover against the indorser. 


Guy, J. The defendant herein appeals from a judgment in favor 
of plaintiff entered upon the verdict of a jury. Suit is brought to 
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recover upon two promissory notes, which were indorsed by the de- 
fendant before the printed forms of the notes had been filled out and 
signed by the maker. In addition to filling out the blank spaces 
upon the face of the note, the maker, before signing the same, added, 
in ink, the words ‘‘ with interest.” 

Tae plaintiff took the note with knowledge that it had been in- 
dorsed before it was filled in and signed by the maker, and there- 
fore is not a bona fide holder for value. See Hunter v. Bacon, 127 
App. Div. 572, 111 N. Y. Supp. 820; Davis Sewing Machine Company 
v. Best, 105 N. Y. 59,11 N. E. 146. The defendant indorser denies 
that the maker of the note had any authority, express or implied, 
to fill out the note with the words ‘‘ with interest” added, and there- 
fore contends that the note never created any legal obligation on 
the part of said defendant. 

Negotiable Instruments Law (Consol. Laws 1909,.c. 38) § 33, pro- 
vides that: 

‘‘Where the instrument is wanting in any material particular, the person in pos- 
session thereof has a prima facie authority to compiete it by filling up the blanks 
therein * * for any amount. In order, however, that any such instrument, when 
completed, may be enforced against any person who became a party thereto prior to 
its completion, it must be filled up strictly in accordance with the authority given and 
within a reasonable time.” 

No evidence was introduced as to whether the filling up of the 
instrument in question was within a reasonable time, and no such 
defense was offered on thetrial. The question involved upon this 
appeal, therefore, is whether the implied authority given to the 
maker of the notes in suit by the defendant indorser extended to the 
adding of the words ‘‘ with interest,’’ which did not appear on the 
original printed blank when indorsed by the defendant. The evi- 
dence shows that the only conversation which occurred at the time 
of the indorsement was the maker's statement to the indorser, *‘I 
want you to help me out,” which was followed by the indorsing of 
the blank notes. The testimony of both the maker and the indorser 
is to the effect that nothing more was said on that occasion or sub- 
sequently on the subject of the making and indorsing of the notes. 

On this evidence it seems clear that the adding of the words 
‘‘ with interest” was done without authority. ‘‘ In the absence of 
an express agreement, no authority can be implied from the deliv- 
ery to insert anything not necessary to the completion of the note 
in accordance with the form when delivered, and nothing can be in- 
serted or added which would vary or alter its material terms, or be 
repugnant to what was expressed in the instrument when delivered.” 
Farmers’ National Bank of Adams v. Thomas, 79 Hun, 595, 29 N. 
Y. Supp. 837. 

The changing of the notes by adding the words ‘‘with interest” 
was repugnant to the plain intention as expressed by the printed form 
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of the notes, and the act of so altering them rendered them void in 
the hands of the plaintiff, who had knowledge of such limitation. 
See Meise v. Doscher, 83 Hun, 580, 31 N. Y. Supp. 1072; McGrath 
v. Clark, 56 N. Y. 34, 15 Am. Rep. 372. 

The judgment should therefore be reversed, and a new trial order- 
ed, with costs to appellant to abide the event. All concur. 


MONEY ORDERS NOT NEGOTIABLE. 


Bolognesi v. United States, Circuit Court of Appeals, Second Circuit, May 8, 1911. 189 Fed. Rep. 335. 





Money orders are not negotiable instruments, and the United States may recover 
back money paid upon fraudulently issued money orders notwithstanding the good 
faith of the holders. 


In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Action at law by the United States against Alessandro Bolognesi 
and William Hartfield, trading as Bolognesi, Hartfield & Co. Judg- 
ment (169 Fed. 1013) for plaintiff, and defendants bring error. Af- 
firmed. 

Writ of error toreview a judgment of the Circuit Court, South- 
ern District of New York in favor of the defendant in error who was 
the plaintiff below. Inthe opinion following the parties are desig- 
nated as in the Circuit Court. 

The United States brought an action against the defendants to 
recover moneys collected by them upon 128 money orders amount- 
ing to $12,800, fraudulently issued by one Marone, a clerk in charge 
of a sub-station of the Brooklyn, N. Y., post office, less the amount 
collected upon Marone’s bond. 

Upon the trial the government proved the fraudulent issue of the 
money orders in question and their collection by the defendants. 
The defendants then offered evidence tending to show that they re- 
ceived the fraudulent money orders in good faith and paid full value 
for them. 

Upon motion of the government the trial judge directed a verdict 
for the United States for the full amount claimed and the defend- 
ants have brought this writ of error. 

The question of primary importance which the defendants pres- 
ent to this court is thus stated at the conclusion of their brief: 

‘* The question to be determined by the court is whether, assum- 
ing that the plaintiffs in error have adduced proof of their absolute 
innocence and good faith, the government is entitled to recover on 
the theory that the orders being in fact fraudulent the plaintiffs in 
error must suffer the loss and not the government.”’ 

In the following opinion this question will be first considered. If 
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it is answered in the affirmative no examination of the facts assumed 
to be established in it will be required. Ifit is answered in the nega- 
tive such examination will be necessary. 

Before Lacombe, Coxe and Noyes, Circuit Judges. 

Noyes, Circuit Judge (after stating the facts as above). [1] The 
act of 1872 establishing a money order system in the United States, 
provided in its first section (Rev. St. § 4027 [U. S. Comp. St. 1401, 
p. 2741]): 

‘¢To promote public convenience, and to insure greater security in the transfer 
of money through the mail, the Postmaster-Geaeral may establish and maintain, under 
such rules and regulations as he may deem expedient, a uniform money order system, 
at all suitable post offices, which shall be designated as, ‘money order offices.’ ” 

Thus in the introduction to the act is the source of congressional 
authority to enact it disclosed. That which promotes the public 
convenience and provides for the transfer of money by mail is un- 
doubtedly a proper exercise of the power conferred upon Congress 
by the Constitution ‘‘to establish post offices and post roads.” Const. 
art. 1, § 8. 

In the establishment and operation of the money order system 
the government exercises a governmental power for the public bene- 
fit. It serves the public by furnishing a safe and cheap method for 
transmitting small sums of money. It carries on the system not 
for gain, but to supply a public need. Itdoes not engage in busi- 
ness, but stands in its position of sovereignty. Consequently the 
principles which govern commercial transactions between indivi- 
duals have little application in this case and the cases are not in 
point which hold that ‘‘if it [the Government] comes down from its 
position of sovereignty and enters the domain of commerce it sub- 
jects itself to the same laws which govern individuals there.”” Cooke 
v. United States, 91 U. S. 396, 23 L. Ed. 237. 

It follows as acorollary to the conclusion that the government 
in issuing money orders exercises a governmental function and does 
not engage in a commercial transaction, that money orders are not 
negotiable instruments subject to the defenses permitted by the law 
merchant to bona fide holders for value. They stand in marked con- 
trast to notes or similar obligations which the government might is- 
sue to obtain money for its own use and upon which it might incur 
all the responsibilities of a private person. 

Moreover, the restrictions and limitations which the postal laws 
and regulations place upon money orders are inconsistent with the 
character of negotiable instruments. Thus: 

(1) The cashing of a money order cannot, underordinary circum- 
stances, be made in advance of the receipt of the corresponding ad- 
vice. Postal Laws and Regulations, § 1002, 

(2) More than one indorsement of a money order invalidates it. 
Id. § 1007. 
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(3) After an order has once been paid by whomsoever presented, 
the department will not be further liable. Id. § 1009. 

(4) Payment of orders will be withheld under a variety of cir- 
cumstances. 

In view of these regulations which have been made in accordance 
with acts of Congress it is apparent that no such unconditional prom- 
ise of payment and freedom of circulation attach to money orders 
as to make them negotiable instruments. 

The conclusion that money orders are not negotiable instruments 
is also to be reached upon authority. In United States v. Stock- 
growers’ Natl. Bank (C.C.), 30 Fed. 912, 914, Mr. Justice Brewer, then 
Circuit Judge, said: 

‘‘It is undoubtedly true, as settled by the case of Cooke v. United States, 91 
U. 8. 389 [23 L. Ed. 237,] that when the government descends from its position as 
sovereign and deals in commercial paper, it subjects itself to the ordinary rules con- 
trolling commercial paper the same as any individual. But these post office money 
orders are not commercial paper; they are orders drawn by one postmaster upon an- 
other, payable to a particular person named in the order itself unknown save as to 
the particular parties to the transaction—the two postmasters and the party who ob- 
tains them—-so that the protection which the rules applicable to negotiable paper 
would lay around many transactions do not avail the defendant in this case.” 

While the form of money orders has been changed since the de- 
cision in the Stockgrowers’ Bank Case, there is, in our opinion, noth- 
ing in such changes to impair the authority of that decision to the 
effect that money orders are not negotiable instruments. 

As, then, we are of the opinion that money orders are not nego- 
tiable instruments, we are not called upon to determine whether in 
case they were such instruments a bona fide holder thereof would 
be protected against the want of authority toissue them. This case 
must, in our opinion, be determined upon principles other than those 
of the law merchant, and the defenses which that law would afford 
a bona fide holder for value of commercial paper do not come up for 
consideration. 

The money orders in this case were fraudulently issued and the 
defendants obtained the money upon them. The next question is 
whether the government is entitled to get it back. 

Section 4057 of the Revised Statutes (U. S. Comp. St. 1901, p. 
2756) provides: 

‘*In all cases where money has been paid out of the funds of the 
Post Office Department under the pretense that service has been per- 
formed therefor, when, in fact, such service has not been performed, 
or as additional allowance for increased service actually rendered, 
when the additional allowance exceeds the sum which, according to 
law, might rightfully have been allowed therefor, and ‘in all other 
cases where money of the department has been paid to any person 
in consequence of fraudulent representations, or by the mistake, col- 
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lusion, or misconduct of any officer or other employe in the postal 
service,’ the Postmaster-General shall cause suit to be brought to re- 
cover such wrong or fraudulent payment or excess, with interest 
thereon.” 

As, therefore, it appeared in this case that money of the Post- 
Office Department had been paid to the defendants through the mis. 
conduct of an officer or employe of the postal service, the govern- 
ment was entitled to recover the same and the verdict was properly 
directed in its favor; the good faith of the defendants, upon the prin- 
ciples already considered, affording them no protection. 

By sustaining the government’s right torecover by virtue of R. 
S. § 4057, we are not to be considered as negativing the contention 
of the government that it might recover in the absence of such a stat- 
ute in the common-law action of indebitatus assumpsit. 

We also think the fact that the statute (section 4057) was original- 
ly enacted before the establishment of the money order system im- 
material. 

Our conclusion in this case has been reached along broad lines. 
We fully appreciate that in effect we hold that if it have responsible 
persons to look to, the government cannot lose in the operation of 
the money order system—that whatever may be the fraudulent con- 
duct of its officers or employes the loss must fall upon the individual. 
And the principle underlying this conclusion is that any other rule 
—any rule which would make the goverment bear the burden of the 
malfeasance of its officers in the operation of a governmental de- 
partment and permit individuals, however innocent, to obtain its 
moneys without responsibility—would entail endless difficulties and 
losses; would be inimical to the public interest and contrary to public 
policy. 

The judgment of the Circuit Court is affirmed. 


PAYMENT OF CHECK PROCURED BY FRAUD. 


Cathers v. National Bank of Commerce, Supreme Court of Kansas, October 7, 1911. 117 Pac. Rep. 1016. 


Where a check is obtained from the drawer by fraud, the drawer cannot hold the 
bank liable, if the bank pays the check without notice of the fraud. 


Appeal from District Court, Sedgwick County. 
Action by Kate E. Cathers against the National Bank of Commerce. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


Per Curiam. The plaintiff brings this action to recover the sum 
of $10,000 and interest, which she alleges, in her petition, she author- 
ized the defendant bank to collect for her, and to place to her credit 
in its bank. She alleges that the defendant did collect said sum of 
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money for her, and, although she has at divers times demanded the 
repayment to her since it was received by the bank, the defendant 
has at all times refused to do so. 

The answer of the bank admits the collection and receipt of the 
money, as alleged by the plaintiff, but alleges that it paid out the en- 
tire amount to one S. C. Harrison, upon a check executed by the 
plaintiff to him, before any repayment to the plaintiff was demanded 
by her. 

In reply the plaintiff denied that she ever delivered or executed 
the check referred to in defendant’s answer, but alleged that the 
same was forged and fraudulent. The plaintiff also set forth an un- 
consummated agreement between herself and the officers of the bank, 
by the terms of which she was to deposit $2,000 of the sum in the 
savings department of the bank, and to receive for the remainder 
four time deposit certificates of $2,000 each. She further alleged 
that Harrison was in bad repute, irresponsible, and that the defen- 
dant either knew the facts, or could have known them in the exercise 
of reasonable diligence, and did not exercise such diligence to pro- 
tect her interests before paying out the money to Harrison. 

A photograph of the check, with her signature, and the photo- 
graphs of other instruments in writing, with a signature attached, 
which was either admitted or proven to be the signature of the plain- 
tiff, were offered in evidence. Moreover, the plaintiff stands alone 
in denying the execution of the check in question, while ten other 
witnesses stated, in substance, that after the plaintiff was informed 
that the check had been honored and the amount paid to Harrison 
she admitted to them, or in their hearing, that she did give the check 
to Harrison, and in practically every instance that she said she had 
a real estate transaction with Harrison, or that he proposed to invest 
the money in real estate for her, and that he had given her his note 
for the amount—$10,000. Of these 10 witnesses, it appears that 
six were not connected with the bank. One of the six was the sheriff 
of the county, another the city attorney, another a policeman, one 
was the cashier of another bank, and two were newspaper reporters. 
And it does not appear that she stated to any of them that Harrison 
drugged her, as she claims in her testimony, or used any improper 
means to obtain her check, other than that he imposed upon her con- 
fidence in obtaining the check, and abused it in obtaining the money 
and fleeing from the country. 

We do not rest the affirmation of the judgment upon the pre- 
ponderance of the evidence, but hold that neither the facts pleaded 
in the portion of the reply and amended reply which were stricken 
out, nor any evidence offered or produced, was sufficient to put the 
defendant upon inquiry as to whether the check in question was pro- 
cured from plaintiff by fraud or duress. 

The case was fairly tried and the judgment is affirmed. 
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RIGHT OF WOMAN TO SUE HUSBAND ON NOTE. 


Gillan v. West, Supreme Court of Pennsylvania, May 23, 1911. 81 Atl. Rep. 128. 


A woman cannot sue her husband on a note during coverture. The statute of 
limitations does not run against her claim, however, during the period of coverture. 


Action by Arthur W. Gillan, administrator, against Thomas H. 
West. Judgment for plaintiff, and defendant appeals. Affirmed. 

At the trial it appeared that Clara A. Funk and Jacob R. Funk 
were husband and wife, and that the latter made the note in suit, 
dated April 1, 1881, in the sum of $3,500, payable to Clara A. Funk. 
Mrs. Funk died on April 13, 1893. In December, 1906, Jacob R. Funk 
was adjudged a weak-minded person, and Thomas H. West was ap- 
pointed his guardian. The action was brought on June 11, 1909. 
There was evidence that Mr. and Mrs. Funk lived together until the 
wife’s death. 

Plaintiff presented this point: ‘‘If the jury believe from the evi- 
dence that plaintiff's intestate, Clara A. Funk, was the wife of Jacob 
R. Funk, the ward of the defendant, from the date of the note sued 
on, April 1, 1881, until April 13, 1893, the date of her death, then, 
under all the evidence in the case, your verdict should be for the 
plaintiff.” Answer: ‘‘ We affirm that point.” 

Defendant presented this point: ‘*‘ That under all evidence in 
this case the verdict must be for the defendant.”” Answer: ‘‘ This 
point we decline to affirm.” 

Argued before Feri, C. J., and Brown, Mestrezat, PortTer and 
Stewart, JJ. 

Potter, J. The substantial question raised by this appeal is as 
to the right of the wife to bring suit upon a promissory note against 
her husband during coverture. This qnestion was distinctly answered 
in the negative in Small v. Small, 129 Pa. 366, 18 Atl. 497. And the 
ruling was followed in Kennedy v. Knight, 174 Pa. 408, 34 Atl. 585, 
where it was said in an opinion approved by this court that on the 
authority of Smallv. Small,supra,the principle that a married woman 
cannot bring suit against her husband while they are living together 
is to be regarded as firmly established. 

It was also held in the same case that the statute of limitations 
does not run against the claim of the wife during coverture. In Act 
June 8, 1893 (P. L. 344) § 3, it is expressly provided that a married 
woman may not sue her husband, except ‘‘ in proceedings for divorce, 
or in a proceeding to protect or recover her separate property when- 
soever he may have deserted or separated himself from her without 
sufficient cause or may have neglected or refused to support her.” As 
the present case falls within none of these exceptions, the trial judge 
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was entirly right in excluding the period of the wife’s coverture in as- 
certaining the time at which the presumption of payment upon the 
note in question arose. 

The assignment of error is overruled,and the judgment is affirmed. 


DEPOSIT OF PARTNERSHIP CHECK IN INDIVIDUAL 
ACCOUNT. 


Buckley v. Lincoln Trust Co., City Court of New York, May, 1911. 131 N. Y. Supp. 105. 


The manager of a partnership indorsed a check drawn to the firm’s order and 
deposited it in his private account in the defendant bank. He afterwards drew out 
and appropriated the proceeds. The bank made no inquiry at the time of the deposit 
as to the manager's authority. But it appeared that, if an inquiry had been made, it 
would have shown facts which would have justified the bank in believing that the 
manager was acting within his authority. It was held that the bank was not liable 
to the partnership for the money lost through the manager’s dishonesty. 

Action by Edward A. Buckley and another against the Lincoln Trust 
Company. Judgment for defendant. 

GREEN, ]. This action is brought to recover the proceeds of a check 
deposited with the defendant to the personal account of plaintiffs’ man- 
ager upon the theory of defendant’s failure to make reasonable inquiry 
to ascertain whether the manager had authority to indorse the firm 
name and make deposit of the check to his own personal credit and ac- 
count. The plaintiffs were co-partners in business and employed one 
Munzer as a resident manager of their business in the city of New York. 
The evidence shows that Munzer betrayed his employers, the plaintiffs, 
and is to-day a prisoner confined in the penitentiary on Blackwell’s 
Island. The case was tried by the court upon consent of counsel with- 
out a jury, and at the conclusion of the trial both sides moved for a di- 
rection of a verdict, which motions are now before the court for its deter- 
mination. The facts in the case are substantially undisputed, and upon 
these facts must be drawn the conclusions of law as to the liability or 
nonliability of the defendant’s bank. On or about June 27, 1910, the 
firm of M. Philipsborn Company, of Chicago, II]., sent in due course of 
business its check to the plaintiffs for the sum of $996.62, payable to 
the order of the plaintiffs in this action. Upon receipt of the check the 
manager, Munzer, indorsed the check as follows: ‘‘E. A. Buckley & 
Co., Henry Munzer, manager.’’ And underneath followed his own in- 
dorsement, “Henry Munzer.’’ The manager then deposited the check 
to his own personal account in the defendant’s bank and received credit 
therefor. The manager, Munzer, had opened a personal account with 
the defendant’s institution on June 6, 1910, with a deposit of $400 in cash. 
He thereafter made three deposits, including the check in suit, and 











1022 THE BANKING LAW JOURNAL. 


closed his account with defendant July 28, 1910. One of the three de- 
posits mentioned other than the check in suit was a check made to order 
of the United Suit & Cloak Company, which was indorsed by Munzer 
as manager and also deposited to his personal account. The United 
Suit & Cloak Company, so far as this action is concerned, may be con- 
sidered as identical with the plaintiffs, as their personal and business 
interests seem from the evidence to be the same. The contention of the 
plaintiffs in this case, simply stated, isthat Munzer converted the check 
to his own use, and that the form of the check was such as ‘to throw a 
shadow thereon;’’ and that the defendant could not in good faith ac- 
cept it for Munzer’s personal account until that shadow disappeared. In 
other words, that as the check was made payable to a partnership, and 
indorsed by a manager, as manager, and then personally indorsed and 
deposited to his own account, that was sufficient notice to the defend- 
ant to make it liable for Munzer’s conversion of the check. The de- 
fendant maintains that plaintiffs cannot recover in this action: Firstly 
because there is a defect of parties plaintiff, and that plaintiffs are not 
the real parties in interest; secondly, that defendant was not given 
sufficient notice to put it upon inquiry; and, thirdly, that if it had made 
inquiry it would have discovered facts sufficient to justify a reasonable 
man in believing Munzer had authority not alone to indorse checks, 
but to appropriate the proceeds. In my opinion this case may be dis- 
posed of upon the second and third grounds of defendant’s contentions 
above set forth, that as to sufficient notice to put the bank upon inquiry, 
and that as to the facts which might have been discovered upon inquiry. 
As to the other points raised in the case, Ido not deem them of suffi- 
cient importance to merit consideration. It is conceded in this case that 
the defendant received the check in question without making any in- 
quiry whatever, and deposited it tothe personal account of Munzer, the 
manager. It is conceded that Munzer was the manager of the plaintiffs, 
and it is conceded that he had authority to indorse checks and notes for 
the plaintiffs. Whether the bank was justified under all the facts in 
the case in permitting the proceeds of the check to be credited to the 
manager’s personal account is the real question herein involved. 

The law applicable to the question at issue is neither new nor novel, 
and upon a number of occasions the courts have passed upon some phase 
of the questions herein presented. See Havana Central R. R. v. Knick- 
erbocker Trust Co., 198 N. Y. 422, 92 N. E. 12; Ward v. City Trust 
Co., 192 N. Y. 61, 84 N. E. 585; Rochester & C. T. R. Co. v. Paviour, 
164 N. Y. 281, 58 N. E. 114, 52 L. R. A. 790; Niagara Woolen Co. v. 
Pacific Bank, 141 App. Div. 265, 126 N. Y. Supp. 890; Sims v. United 
States Trust Co., 103 N. Y. 477, 9 N. E. 605; Schmidt v. Garfield Nat. 
Bank, 138 N. Y. 631, 33 N. E. 1084, affirming 64 Hun. 298, 19 N. Y. 
Supp. 252, upon opinion below. 

While it is conceded in this case no inquiry was made by the de- 
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fendant, nevertheless under the authorities it is entitled to the benefit 
of any facts which might have existed and which a proper investigation 
might have disclosed. This leads us to a consideration of the facts as 
they existed, and as disclosed by the evidence in the case. 

The defendant, if it had made investigation, would have ascertained 
that Munzer was the manager of the plantiffs’ business in New York 
City, with free power to engage and discharge employes, and that he 
had full management of the business of the plaintiffs; the defendant 
would have discovered a power of attorney, executed before the deposit 
of the check in question, authorizing Munzer, the manager, to open 
and keep an account in the German Exchange Bank forthe use of the 
plaintiffs, to deposit checks, etc., and to withdraw the proceeds thereof 
‘or any part or all of the proceeds,’’ to pledge the credit of the plaintiffs, 
‘‘and for these and all other purposes to sign, indorse, accept, make, 
execute, and deliver any and all checks, notes, drafts, and bills of ex- 
change.’’ While it was true this power of attorney represented the act 
of the United Cloak & Suit Company, I find and hold from the evidence 
in this case that the parties and the interests of the plaintiffs and the 
United Cloak & Suit Company in this action are identical, and that for 
the purpose of this action they may be considered as the same person. 
Further investigation would have shown to defendant a letter addressed 
to the German Exchange Bank, dated June 10, 1910 from the plaintiffs, 
as follows: 

‘“We hereby authorize and appoint Henry Munzer manager, power 
of attorney to sign and indorse checks of the United Cloak & Suit Com- 
pany and E. A. Buckley & Company, by a vote of the majority of di- 
rectors present at this meeting.’’ 

Inquiry by the defendant would have elicited also the following im- 
portant document in existence before the deposit of the check in suit: 

‘“ At a meeting of the directors of this company, held on the 10th day 
of June, 1910, and on motion duly made and seconded, it was agreed that 
Henry Munzer, manager of the company, be empowered to bill certain 
bills “‘and use certain checks of the company until he has reimbursed 
himself for certain moneys he has personally advanced for the company, 
the amount not to exceed two thousand dollars.’’ 

And still another of the same date allowing said manager the sum 
of $35 a week for entertaining the trade, to be retroactive from October 
1, 1909, to June 10, 1910, and to continue thereafter without date men- 
tioned. The last two papers are concededly signed by the secretary of 
the company, and his answer thereto is that he has no recollection of 
ever seeing them or signing them; that he does not know how his name 
ever appeared on the papers except that he put it there. The evidence 
in this case discloses a method of doing business by the plaintiffs and 
the United Cloak & Suit Company the most careless and loose of which 
this court has ever heard. There is no doubt in my mind that Munzer, 
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the manager, has treated the plaintiffs shamefully, and that he has 
abused the confidence the plaintiffs reposed in him. They, however, 
clothed him with certain authority as their agent or manager, and they 
must bear the burdens incident to such investiture of authority. 

‘“ When one of two innocent persons must suffer by the fraud of a 
third, he shall bear the loss who enabled the third person to do the in- 
jury by giving him credit and holding him out to the world as his agent.’’ 
Davis v. Bemis, 40 N. Y. 453, note. 

This is the settled law of the state. The defendant in his action, 
under the form of the check in question, in my opinion was put upon its 
inquiry. It made none, however; but nevertheless, under the law, it 
is entitled to the benefit of whatever facts existed which reasonable in- 
quiry, if made, would have disclosed. The facts above presented would 
in my opinion, have been disclosed, for they existed and cannot be gain- 
said. These facts, in my opinion, were sufficient “to allay the sus- 
picion already aroused,’’ and if brought to the attention of the defendant 
would have justified it in crediting the manager personally with the pro- 
ceeds of the check, even if he in fact did not have the right thereto. 

Counsel for plaintiffs raises the point that a rule of the bank required 
the receiving clerk to first consult an officer of the bank and obtain con- 
sent before crediting a deposit of this character, and that this being vio- 
lated is sufficient upon which to predicate a cause of action. Defend- 
ant’s counsel answers this contention by insisting that even though the 
rule were violated,the rulecould not obtain to the advantage of a stranger 
but only to a depositor of the bank. With neither position dol agree. 
Even were the rule violated the question would again resolve itself into 
reasonable inquiry to be made by the bank; and, so far asa stranger to 
the bank is concerned, Iam of the opinion that he would be within his 
rights in invoking the protection of the rule to show knowledge on the 
part of the officers of the bank of the necessity for making inquiry in re- 
gard to checks of the character in suit. I have examined the carefully 
prepared and elaborate briefs of counsel for the respective parties, both 
of which have been of great assistance to me, and after such examina- 
tion and that of the evidence in the case I have arrived at the irresistible 
conclusion that the evidence is ample and sufficient to have justified rhe 
defendant in believing that the manager had authority to deposit the 
check to his own credit had it made the inquiry ; and under the law, the 
defendant being entitled to the benefit of the facts as they existed, even 
though no inquiry were made, I award judgment for the defendant, and 
let it be entered accordingly. 

Judgment for defendant. 
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Modern Banking and Trust Company Methods. 


WILLIAM McCHESNEY MARTIN, A. B., LL. B., 


Of the Mississippi Valley Trust Company, St. Louis. 


CHAPTER II. (Continued from November JouRNAL). 


The Employe of a Financial Institution. 
THE PERSONALITY OF EMPLOYES. 

The employe should be neat in his habits and in his dress; he should 
abhor both blots on his books and spots on his clothes. He should write 
a legible hand. I have heard one bank officer say there was no excuse 
for not writing legibly, as it was a mere matter of care and practice. 

A COMMAND OF ENGLISH FUNDAMENTAL. 

There is one thing the bank employe should bear in mind, in the na- 
ture of fundamental preparation: He should have sufficient command 
of English to write grammatically and clearly. If he does not feel sure 
of himself and ever expects to advance, the first book he should study 
is the grammar, and he should keep working at it until he knows it. 
There is a point beyond which a man cannot be promoted unless he can 
write or dictate a good letter. 

THE ESSENTIALS OF SUCCESS IN THE PROFESSION. 

If, then, the young man who aims to be a banker, studies continually, 
has the ability to meet people, sufficient self-control to be patient, tact 
to smooth out the difficult situations, an inbred politeness, and that won- 
derful asset, common sense, there is no reason why he should not be a 
success in the banking profession. If in addition he has the genius— 
and it isa gift not to be acquired—for making money, he will become a 
noted banker. 

PROMOTION AND SALARY. 

Unless a financial institution is growing very rapidly promotion is 
liable to be slow, so slow that some most capable men may never be- 
come officers. It is well to face this fact and on the other hand to re- 
member that your salary is as certain as a thing can be, and you are 
permanently located, if you care to be. On account of this slowness of 
promotion many banks gauge the salary by length of service. In other 
occupations, as a rule, a certain position carries with it a fixed compen- 
sation, and before you get an. increase, you must get a promotion. This 
is generally not true with banks and trust companies. All new book- 
keepers, for instance, may be started in at a fixed salary, but after that 
each year of service increases the amount even though there is no change 
in work. Of course a maximum is finally reached for that position and 
no further advance can be made in salary unless there is an advance in 
position. Under sucha system it is often the case that two men are do- 
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ing the identical work equally well, the new man receiving consider- 
ably less than the man of longer service. It is safe to say, however, 
that the new man is receiving about all that the character of work it- 
self could command in the open market; and, were the length of service 
not considered, the other employe would be overpaid. 

In some institutions the salary question comes up for consideration 
once a year, generally after the annual meeting of stockholders and the 
organization of the new board of directors and election of officers. In 
others this question is taken up twice a year, once in the winter and 
once in the summer. In still others, I have been told, the question 
never comes up unless the employe forces it; this seems an extremely 
shortsighted policy ! 

CIVIL SERVICE. 

In order that a financial institution may attract and hold good men 
it would seem that civil service principles should be rigidly adhered to; 
and, as far as I can learn, this is the usual rule, with the exceptions to 
prove it. If aman is sure that the next opening is going to be his, he 
is often content to stay and wait, whereas he would be always looking 
for another position if he thought there was a possibility of an outsider 
being put over him. If an institution undertakes to work under civil 
service rules they must be applied with justice. There is nothing so 
much resented, nothing that disorganizes more, than to have an outsider 
brought in for a high position, when the office force as a whole considers 
that an injustice has been done some one of its members. The employes 
are reasonable men, and if they see that the outsider was necessary on 
account of a lack among themselves—they have considerable discern- 
ment, too—they will grumble doubtless, but accept the situation. It is 
true they have to accept the situation anyhow, but they do it as it were 
under a club, and the spirit of the corps is seriously impaired. 

THE PENSION. 

Because the bank employe must necessarily work on a salary, which 
he has oftentimes to live up to so closely that he can save little for the 
time when he must retire from active service, there is much to be said 
for some kind of a pension fund. It serves to keep the employe tied 
to the institution. 

THE MAN WITH A PULL. 

There is no question but that an employe with rich or influential 
connections has an advantage over his less fortunate fellow. Often 
because he receives a higher salary for doing exactly the same character 
of work and not doing it a bit better, you are inclined to say: ‘‘ Oh, he 
has a pull.’’ He has, in the sense that he has a higher market value, 
not on account of his inherent worth, but on account of his connections. 
It is well to look facts squarely in the face ; it is only in this way a hand- 
icap can be overcome. You do your work well, and perhaps that is all; 
he does his work well, and, doubtless, that is all, but in addition, on 
account of him, all the men of his connection in the community, and 
such as they can influence, throw their business tothe bank. Ifyou are 
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dependent only on your brains you must realize that brains plus wealth 
are more important to the bank, and you can consider the excess of the 
fortunate man’s salary over your own as so much commission paid for 
new business. Because Smith is Smith he has an established market 
value ; you, without such a support to lean on, must establish a market 
value for yourself, and this you can do if you have ability, energy and 
patience. If Smith has only his props it may take a little time, but you 
are liable soon to have him reporting to you; if he has equal ability, en- 
ergy and patience he has a big advantage, and it is just as well to realize 
that you may never catch up. It is not your fault, it is life. 
HOW TWO MEN FORCED PROMOTION. 


The financial institution wants new business. If you can increase 
the deposits it will not be long before your worth is realized. I know 
of two instances where employes appreciating this fact, brought so much 
business into their institutions, that they had to be recognized. Both 
of these men were absolutely on their own resources, and I have never 
heard it even hinted that either had a ‘‘ pull.’’ One was a bookkeeper. 
In a year’s time he brought himself into notice and soon after was made 
an officer of his institution. The other was a receiving teller of another 
bank. It took him somewhat longer to make his efforts show, but the 
results finally forced his appointment to a higher position. I asked him 
what caused the promotion and the answer was: ‘I just hustled for 
new accounts all the time.”’ 

In this connection it might be well again to mention the opportunities 
afforded by the American Institute of Banking. The local Chapter offers 
a chance to those that take an active interest to mix with their fellows, 
to learn what infiuences other men, to see if they have any faculty for 
organization or any ability for leadership. 

PREPARING FOR PERPETUAL SUCCESSION. 

All large banks in this country and all trust companies, both large 
and small, are corporations. As such, being in themselves persons with 
perpetual succession, when properly managed they should not be depend- 
ent upon any one individual. If the president dies there should be some 
one so familiar with his duties and the policy of the institution that it 
continues without even a quiver, and this should be the case with every 
position, important or unimportant. One of the chief advantages of a 
trust company over the individual in fiduciary capacities is the fact that 
it never dies, never is sick, never takes a vacation. In employing men 
to conduct these institutions, this should always be borne in mind. 
Those who have no capacity for development should not be tolerated. 
Even if the position of office boy is under consideration, all the time the 
applicant is being examined, the question should be in mind: ‘* Does 
he seem to have it in him to advance?’’ Of course the higher positions 
are reached from the lower. There are some institutions which never 
employ women stenographers on the theory that they can never fill any 
other position when the need arises. 


(To be Continued.) 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


DUTIES OF TRUSTEE. 


Editor Banking Law Journal. ———., Pa., November 1, 1911. 

Dear Sir:—Being interested in a bond issue of a manufacturing concern we 
would be pleased to have some information. Through default in payment of inter- 
est when due, the trustee for the bondholders sold out the manufacturing concern; 
and, as there was no offer for the plant near the amount of the bondholders’ claim, 
the trustee for the bondholders bought in the plant. 

Query :—Was it incumbent upon him to do this without any instructions from 
at least a majority of the bondholders ? 

In short, what are the duties of the trustee in a case of this kind ? 

Can you refer us to any cases or law on this subject applicable in this state ? 

Yours truly, K. H. Jay. 

Answer:—The duties of a trustee for bondholders are usually set forth 
in the instrument in which he is made a trustee. A trust mortgage 
requiring the trustee to bid in the property ata foreclosure sale would 
be unusual, for it is doubtful if a trustee could be found who would ac- 
cept such a trust. It is certainly not incumbent upon the trustee to buy 
in the property without instructions from the bondholders and we do 
not think he would be obligated to buy in the property even if instructed 
todo so. If he lives'up to the terms of his trust and acts in good faith 
there is no further duty resting upon him. In matters of this kind the 
interests of the bondholders are usually looked after by a committee 
appointed from among their own number. The trustee is practically a 





7 


re 














INQUIRIES AND CORRESPONDENCE. 1029 


figure head and is not bound to assume any personal responsibility for 
the protection of the bondholders. 

There are decisions to the effect that the purchase of the trust prop- 
erty by the trustee for his own benefit is void, or voidable at the in- 
stance of the parties interested. 


RIGHTS OF PLEDGEE OF NOTE. 


Editor Banking Law Journal, Bucyrus, Onto, October 19, 1911. 

Dear Srr:—If we are correct in our conclusion that you will give consideration 
to cases stated and questions asked by your subscribers and publish your replies 
through the columns of your excellent JouRNAL, may we ask your attention to the 
following case in which this bank is now interested asa party ? 

A company organized in Cleveland, Ohio, for the ostensible purpose of establish- 
ing 5, 10, and 25 cent stores throughout the country, sold stock therefor and opened 
one of these stores in this city. Their plan seems to have been to receive either 
cash or notes for this stock, which notes were, as far as same were acceptable, dis- 
counted at the bank. In other cases loans were made to the company which were, in 
part, secured by depositing therewith certain of these notes as collateral. 

Now, there seems to be no question regarding the liability of the makers of 
such of these notes as were discounted without notice of any fraud, or existing 
equities, and in good faith by the parties or banks now holding same, but a question 
does arise as to the liability of the makers of that portion of such notes held only as 
collateral for loans made to the company. It is regarding this latter condition upon 
which we desire information. 

We have been informed that the stockholders and makers of the notes so held 
will refuse to pay same, believing that they may be able to establish fraud and mis- 
representation on the part of the company in selling its stock. 

The matter may be investigated very satisfactorily, in the light of the following 
question : 

What distinction is there, if any, between the obligation of a maker of a note 
discounted and held in good faith and without notice of any existing equities, fraud 
or misrepresentation, and the obligation of a maker of a note accepted and indorsed 
to be held as collateral security, where same was so accepted and held under the 
same conditions asthe note discounted ? 

The law on this question seems to be rather vague and uncertain in view of the 
court decisions of this state; but if you should know of any case decisive of this 
point, we would be very glad if you should include same in your answer to the fore- 
going. Yours very truly, T. M. Kennepy, Assistant Cashier. 


Answer:—We are of the opinion that the makers are liable on the 
notes pledged by the company to the extent of the loans made to the 
company under the Negotiable Instruments Law, (sec. 3171 z of the 
Ohio Statute), which provides: 

‘“ Where the holder has a lien on the instrument, arising either from 
contract or by implication of law, he is deemed a holder for value to the 
extent of his lien.’’ 


Prior to the adoption of the Negotiable Instruments Law there was 
much conflict in the decisions as to the rights of pledgees of negotiable 
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paper. But the statute has removed this uncertainty and makes the 
pledgee a holder for value to the extent of his lien. This section was 
discussed in the BANKING LAw JOURNAL for December, 1910, at page 
1032. 





NOTE RENDERED NON-NEGOTIABLE BY PROVISIONS IN 
MORTGAGE. 


Editor Banking Law Journal. SEATTLE, WasH., November 8, 1911. 

Dear Srr:—A paragraph appeared in a recent number of the ‘‘ Pacific Banker,” 
the substance of which is that the provision in a mortgage for payment of taxes on the 
mortgage (should any be levied) may destroy the negotiability of the note which the 
mortgage secures. Our mortgage contains such a provision, and I shall be glad if in 
an early issue of the JouRNAL you will deal with the subject. 

Following is the provision contained in the mortgage referred to: 

‘* Turrp—That said Mortgagor.. will, before delinquency, pay all taxes and 
assessments of every nature, both upon said premises and upon this Mortgage and the 
debt secured thereby, and will not suffer any mechanics’ or other liens to attach to 
said premises.” 

As a matter of fact there is no tax on mortgages in this state; but the point is an 
interesting one, and I should be glad to have your opinion. 

Yours truly, E. Suorrock, President. 


Answer.—Michigan and Nebraska have decisions to the effect that a 
note secured by a mortgage may be rendered non-negotiable by pro- 
visions contained in the mortgage. 

In Allen v. Dunn, (1904), 71 Neb. 831, 99 N. W. Rep. 680, it was 
held that the following provision in a mortgage securing a note rendered 
the note non-negotiable: ‘‘In case any taxes or assessments shall be 
levied against the legal holder of this indebtedness on account of this 
loan, within the state or territory in which the property mortgaged shall 
be situate, the said party of the first part agrees to pay the same.’’ The 
court said: “The note and mortgage were executed on the same day, 
and are parts of the same transaction and must be construed together. 
In the case of Consterdine v. Moore, 65 Neb. 296, 91 N. W. Rep. 399, 
this court had under consideration a mortgage containing a condition 
identical in language with that quoted above; and in that case it was 
expressly held, that such a provision in a mortgage rendered the note 
which it secured, the note and mortgage being parts of the same con- 
tract, non-negotiable. Tothe same effect is Garnett v. Meyers, 65 Neb. 
287, 91 N. W. Rep. 400. Weare content with the doctrine announced 
in these cases.’’ 

In Michigan it has been held that stipulation in a promissory note 
that the maker shall pay all taxes assessed against the land described in 
a mortgage given to secure the note, or against the mortgagee’s interest 
therein, destroys its negotiability, even though at the time of the execu- 
tion of the note there is no statute authorizing an assessment of taxes 
upon the interest of a mortgagee. Carmody v. Crane, (1896), 110 
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Mich. 508, 68 N. W. Rep. 268. It is to be noted that here the provis- 
ion was a part of the note itself. 

But it has also been held in the same state that a provision in a mort- 
gage, securing a note, requiring the mortgagor to pay all taxes levied 
upon the lands “‘ or upon this mortgage’’ renders the note non-nego- 
tiable. Brooke v. Struthers, 110 Mich. 562, 68 N. W. Rep. 272. 

Contrary decisions are found in Missouri, Colorado and Wisconsin. 

In Frost v. Fisher, (1899), 13 Colo. App. 322, 58 Pac. Rep. 872, it 
was held that where a promissory note, negotiable on its face, was se- 
cured by adeed of trust, a stipulation in the deed obligating the grantor 
to pay taxes and to keep the buildings on the premises insured, and pro- 
viding that on default in these matters the trustee or holder of the note 
might pay the taxes and insure the buildings, and the amount thus paid 
should be an additional indebtedness to be paid out of the proceeds of 
the sale of the land if sold under the deed of trust, and making a failure 
to pay the taxes or insure the buildings a condition upon which the holder 
might declare the note due and proceed to foreclose, did not render the 
note non-negotiable. The decision seems to be upon the ground that 
the land alone would be liable for the additional indebtedness. If the 
holder of the note paid the taxes and insured the property the amounts 
expended could be recovered out of the proceeds of the sale of the land 
but could not be recovered in an action on the note. The provisions in 
the trust deed were inserted for the purpose of more effectually secur- 
ing the debt. 

In Missouri there is a decision to the effect that, as a mortgage is a 
mere security creating a lien upon property, the debt being the principal 
thing, the provisions of the mortgage will not render the note non-ne- 
gotiable. City National Bank v. Goodloe etc. Co., (1902), 93 Mo. App. 
123. In this case a chattel mortgage was involved, but the principle is 
the same as in the case of a mortgage upon realty. 

A note is not rendered non-negotiable by a provision inthe mortgage 
securing the note to the effect that insurance premiums paid by the mort- 
gagee shall constitute a lien, added to the note. Thorpe v. Mindeman, 
(1904), 123 Wis. 149, 101 N. W.417. Inthe opinion it wassaid: ‘The 
general rule that agreements contemporaneously executed and pertain- 
ing tothe same subject matters are to be construed together is so familiar 
and so frequently acted upon that it needs only to be stated. * * The 
argument is, in effect, that all the collateral agreements in the mortgage 
have become a part of the note by virtue of the legal principle just sta- 
ted. This is a decidedly revolutionary proposition. If it be true, both 
the business world and the courts have been sadly in error for many years. 
* * Upon the principle contended for the most simple real estate mort- 
gage would deprive the note which it secures of its negotiable character, 
because it would import into the note one or more collateral agreements 
which are not for the payment of money.’’ The court goes on to say 
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that construing the note and mortgage together does not mean that the 
provisions of the mortgage are imported bodily into the note contrary 
to the intent of the parties. It merely means that if there are any pro- 
visions in one instrument, limiting or affecting the other, they will be 
given effect as between the parties and all persons having notice, so that 
the intent of the parties may be carried out and the whole agreement 
effectuated. Quoting further: ‘‘ The promise to pay is one distinct 
agreement, and, if couched in proper terms, is negotiable. The pledge 
of real estate to secure that promise is another distinct agreement, which 
ordinarily is not intended to affect in the least the promise to pay, but 
only to give a remedy for failure to carry out the promise to pay. The 
holder of the note may discard the mortgage entirely, and sue and re- 
cover on his note; and the fact that a mortgage had been given with 
the note, containing all manner of agreements relating simply to the 
preservation of the security, would cut no figure.’’ 

A careful search has revealed no other cases directly in point. The 
question does not appear to have been decided in Washington, the source 
of this inquiry, and it is impossible, of course, to predict which way the 
courts of that state will hold if the question is presented to them. We 
can only say that we agree with the decisions which hold that a note, 
otherwise negotiable, is not deprived of negotiability by the provisions 
of the mortgage which secures it. 

In some states, New York, for instance, a bond is used almost exclu- 
sively in connection with a mortgage of real estate and the question of 
negotiability does not arise. In New York there is generally no pro- 
vision in the mortgage as to the payment of the mortgage tax. It is 
paid by the mortgagee with money which he holds out of the amount 


borrowed for that purpose. 
| | 


MERCHANTS’ LOAN & TRUST COMPANY, CHICAGO. 


The Merchants’ Loan & Trust Company, like old wine, ‘‘ Needs no bush.” 
Established in 1857 it has been in continuous operation ever since, its business show- 
ing a steady and substantial increase from the day its doors were first opened to the 
public. In 1901 the trust department was organized and placed in charge of Leon 
L. Loehr, as Secretary and Trust officer. 

On account of the large growth in business during the last few years it has been 
found necessary to move the trust department into more convenient and spacious 
quarters. It is now fully established in its new offices which are on the floor di- 
rectly above the main banking room of the institution. The new quarters are splen- 
didly equipped with every convenience necessary for the transaction of the trust busi- 
ness, and are handsomely furnished, being fitted throughout with marble and ma- 
hogany. 

A late statement of the Merchants’ Loan & Trust shows the following: Capital, 
surplus and undivided profits-nearly $9,500,000; deposits $60,000,000 and total re- 
sources $69,340,000. The officers are: Orson Smith, president; Edmund D. Hul- 
bert, F. G. Nelson, J. E. Blant, Jr., vice-presidents; J. G. Orchard, cashier; P. C. 
Peterson, C. E. Estes, assistant cashiers; L. L. Loehr, secretary and trust officer; 
F. W. Thompson, manager farm loan department; H. G. P. Deans, manager foreign 
department. 





AMERICAN BANKERS’ ASSOCIATION. 


HIS was the 37th annual convention, and New Orleans entertained it well, from 

November 20 to 24, inclusive. There were about 1,400 delegates in attendance, 

the total registration having been about 2,200; yet, on a vote on the 24th, the num- 
ber that was mustered for business was less than 400. 


WILLIAM LIVINGSTONE, 
President of the American Bankers’ Association. 


President of the Dime Savings Bank, Detroit, Michigan. 


The address of President Watts, embodying a review of the year’s work, was ad- 
mirably devised to interest the hearers; he also sounded the keynote in supporting the 
Aldrich plan, actually concluding his remarks by introducing Mr. Aldrich as the guest 
ofhonor. He also brought forward the questions of organization and proposed amend- 


ments of the constitution, which the executive council later presented for approval. 
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The report of the secretary showed 12,072 members at the close of the business 
year (August 30), a net increase of 665 during the year. The treasurer showed total 
receipts $196,145.03, expenditures $195,990.50; or, $154.53 saved out of the year’s 


income. 

Progress toward general uniformity in state laws of interest to bankers was point- 
ed out in the report of General Counsel Paton. The eleven measures which the As- 
sociation has been recommending received attention during the past year in 37 separate 


CHARLES H. HUTTIG, Vice-President 
President Third National Bank, St. Louis 


enactments. There are now 189 legislative acts so recommended in the states. The 
negotiable instruments law leads, there being now 40 jurisdictions where it prevails. 
Concentratioefi of effort on the Stevens bill-of-lading act before Congress is urged; and 
careful consideration is to be given in the near future to the varying laws governing 
commercial paper in the several states and as interpreted by the courts. It is propos- 


ed to cover: 
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(1) Liability of initial bank for default of correspondent, (2) methods of present- 
ment, direct and circuitous, (3) definite meaning and construction of collection in- 
dorsements and guarantees, (4) responsibility for lost items, (5) questions of title and 
right to proceeds in event of insolvency, and (6) such other topics as are germane to 
the subject. 

The protective committee used $60,973,28, and caused 262 arrests in the year. 
Since the institution of the protective system (1909) reported burglaries and attempts 


ARTHUR REYNOLDS, Chairman Executive Council 


President Des Moines Nationai Bank, Des Moines, lowa. 


thereat numbered 1,275 against non-members, reported loss $1,769,877.48, and only 
254 against members, with loss of $194,414.54. 


Addresses took up all the balance of the time on Tuesday, and all of Wednesday ; 
on Thursday the sections met; on Friday business was resumed. Detroit was chosen 
for the next convention; the several committees submitted reports; that of the stand- 


ing law committee is an admirable review of legislation throughout the country upon 
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banking subjects, too lengthy to reproduce adequately in this account, yet too good 
to dismiss briefly. It will be discussed in a later number of the JourNAL. A lively 
discussion was aroused over the endeavor to *‘eradicate politics” from the Association, 
and over the bills-of-lading committee report. The election of officers followed, viz: 

President, William Livingstone, Detroit; vice-president, Charles H. Huttig, 





J. FLETCHER FARRELL, Treasurer. 
Vice-President Fort Dearborn National Bank, Chicago. 


St. Louis. Later, the council elected Arthur Reynolds, Des Moines, chairman, re- 
elected the general counsel, secretary and assistant secretary, and chose J. Fletcher 
Farrell, Chicago, as treasurer. 

Mr. Huttig was elected to the vice-presidency by acclamation, and there is no 
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doubt he will fill the office in the same acceptable manner as when he was at the 
head of the Executive Council; and it is the universal wish of his friends throughout 
this great country that he will be given the president's gavel at the meeting of the 
convention in Detroit, next year. 

A Committee on Agriculture was provided for. 

The amendment proposed by President Watts, for the addition of six members to 
the executive council to be chosen ‘‘at large” was defeated. That which proposed 
to cut out politics, prohibiting the rotation in office and the monopolization of the 
positions by a few men was also defeated, under the two-thirds rule, but obtained 227 
out of 392 votes; 261 were necessary to carry it. It is notable that only 392 members 
were there to vote. 

The bills-of-lading question, which refers to cotton only, was vigorously attack- 
ed by Mr. Sol. Wexler of New Orleans; the committee's action in approving the val- 
idation bureau plan was admirably defended by Mr. Kent,of New York,and finally the 
whole matter was referred back to the committee, which is to be enlarged by having 
Mr. Wexler and another banker from a cotton state added to the membership. 

The Convention of the American Bankers’ Association for 1911 will be notable 
as the Aldrich Plan convention, since most of the time was devoted to the considera- 
tion of that measure. The chief participators were as follows: 

Mr. James B. Forgan addressed himself first to the great defects of our present 
banking system with respect to reserves, which the proposed plan would unquestion- 
ably remedy. 


Mr. George M. Reynolds gave a lucid explanation of the operations of the credit 
function and the bearing thereon of the rediscounting features of the proposed Re- 
serve Association, emphasizing the importance of the saving of use of actual currency 


by the opening of bank accounts by farmers. 

Mr. Benj. Strong, Jr., of the Bankers’ Trust Co., New York, discussed the prob- 
able earnings, taxation of the Association, and interest rates. For the first-named 
purpose he used Mr. Forgan’s estimates of business to be done. His explanation of 
the taxing features was instructive; stress was laid upon the desirability of the amend- 
ment under which notes are to be taxed in proportion to the reserve status rather than 
arbitrarily by amount as originally proposed. 

Mr. Aldrich made a strong plea for a non-partisan treatment of the question. 

Assistant Secretary of the Treasury Andrew discussed the relation of the Treas- 
ury to the proposed Reserve Association, pointing out that it would result in taking 
the Government out of the banking business, so much desired. He presented a co- 
gent argument against Government note issues, which was worthy of being studied 
with care. 

A very scholarly address was that of Mr. Paul M. Warburg, which dealt es- 
pecially with ‘‘ Credit Circulation.’ Pointing out that in this country the use of 
commercial paper is in a primitive stage, compared with the systems in Europe, he em- 
phasized the need to have a market created for such paper to enable its circulation 
and quick realization thereon. 

President Schurman, of Cornell University, had evidently prepared his address on 
‘¢*Public Opinion and the Aldrich Plan” before the recent amendments made therein ; he 
almost unreservedly indorsed the plan as promulgated in January, with all the de- 
fects that it contained. He recognized the need for a long educational campaign to 
so educate the people as to largely remove partisan political bias; he asserts that the 
question is of greater importance to them than the tariff and trust issues. 

After stating his view of the needs of the country, he expressed the opinion that 
he Aldrich plan would meet them. 
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Discussing the bearing of the Aldrich plan upon state institutions, Mr. F. H. 
Goff, of the Cleveland Trust Co., while praising the plan as a whole, believed that 
even in the amended form it was not yet fully equitable. 

He also pointed out that savings banks and those trust companies doing business 
on the same line, usually had no such paper as the plan prescribes as necessary to ob- 
tain rediscounts. These could therefore obtain no assistance from the Reserve Asso- 
ciation, unless the system under which they operate were altered by state laws. 





JAMES B. FORGAN, 
President First National Bank, Chicago 


The farmers’ interest in the Reserve Association plan was discussed by Mr. Joseph 
G. Brown, (Citizens National Bank, Raleigh, N. C.). Since nearly half the people 
live in the rural districts, their interests must be considered. 

Mr. Frank B. Anderson (President Bank of California Nat. Ass’n, San Francisco) 
took up the foreign trade relationship of the proposed central institution. Recount- 
ing how for years we have been paying tribute to foreign bankers for the exchange busi- 
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ness in our foreign trade; how\the absence of the mechanism to regulate our inter- 
national exchanges not only cost us these charges, but laid open our gold supply to 
attack, he developed the need of ending such a preposterous condition. Outlining 
his view of what was necessary, he agreed that the Aldrich plan provides therefor, ex- 
cept that the limitation of acceptances to 4 months’ paper and to secured paper, were 
defects. 

He also pointed out the need for amendment to assure that the discount rate of 





GEORGE M. REYNOLDS, 


President Continental & Commercial National Bank, Chicago 


the Association would be made effective, which can hardly be possible unless it can 
go into the open market and bid for and purchase commercial bills, which the plan 
prohibits because it would mean competition with the banks. Yet without the power 
to make the rate effective, the power to command respect internationally would also 
be lacking, and the conditions referred to would remain practically unchanged. 

Mr. Anderson also touched upon the injustice of having the Government entirely 
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freed from the burden involved in the two per cent. bond adjustment; he also sug- 
gests that the greenbacks should be retired. 

Mr. Stuart Patterson of Philadelphia, absent on account of illness, sent a paper 
discussing the Aldrich plan in its relation to wage-earners. Mr. Perrin of Indianap- 
olis spoke on Trade Fluctuations and Panics. Congressman Pujo, who is a member 
of the National Monetary Commission and also chairman of the House Committee on 
Banking and Currency, had been assigned the subject of the ‘* Benefits of the Nation- 
al Reserve Association,” but in view of his official position declined to discuss it; he 
pointed out the desirability of his having an open mind, and giving every one a chance 
to submit suggestions; he favored no specific plan as yet. Congressman Padgett, also a 
member of the Commission, gave special attention to the need of a nonpolitical con- 
sideration of the great subject, touching eloquently upon the patriotic service to be 
rendered. A paper sent by Mr. F. J. Wade, of St. Louis, was omitted for want of 
time, the program being in fact crowded to the limit. 

As a finale to the discussion a resolution was adopted with only one dissenting 
vote (which came from Texas) approving the Aldrich plan and directing that the 
Association’s Currency Commission continue to represent it before the National 
Monetary Commission and before Congress when legislation comes up in that body. 


TRUST COMPANY SECTION. 


In the Trust Company Section the committee on legislation reported its efforts 
to obtain a satisfactory modification of the Aldrich plan so as to make trust company 
connection with the Reserve Association practicable; the amended plan actually in- 
cludes the chief features which were recommended by the committee. 

Mr. Marquis Eaton, of the Chicago bar, put forward arguments against the ten- 
dency among some trust companies to trench upon the legal business field. He in- 
sisted that distinction should be drawn in cases, for example, where a trust is created 
by a legal instrument; drawing such documents and wills, are purely legal functions. 

Mr. Fred I. Kent, of the Bankers’ Trust Company Co., N. Y., discussed the 
registration of commercial paper as a means for preventing the flotation of bills in bad 
faith, as has been so often done. Unquestionably the system would prove a conserva- 
tor of merited credit. His paper was confined to the modus operandi with corpora- 
tion paper, with the essential purpose of eliminating paper not duly authorized, ard 
the work of a trust company assuming registering functions. The interesting legal 
question was touched upon that a corporation thus registering its paper would un- 
questionably be liable for paper not registered if it actually received the funds; but 
not for unregistered paper from which it received no benefit (as by an authorized 
officer for his own use) provided there was notice of the company's requirement of 
registration. This might open a broad question. Mr. Kent’s address, being a clear 
exposition of the system, was well received. 

Viewing the trust company as a ‘‘ Protector of Property,” Mr. A. A. Jackson of 
the Girard Trust Co. of Philadelphia, discoursing upon the investments of funds in 
trust, and pointing out the superiority of a company over a personal trustee, drew 
attention to the inadequacy of laws in some states to fully protect all interests. Boiled 
down he recommended, for the consideration of the law committee, action to obtain 
laws on the following points: 

A just and equitable single inheritance tax. 

The designation of classes of investment for trust funds where the trustee is not 
given discretionary powers by the creator of the trust. 

Supervision of companies by the Governments under which they hold charters. 
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SAVINGS BANK SECTION. 


In the Savings Bank Section the question of department banking and segrega- 
tion again came up. Mr. J. F. Sartori of Los Angeles, Cal., presented the following 
interesting facts: 

Capital stock savings banks, now carrying $113,000,000 demand accounts have 
increased from 1896 to 1909 as against the mutual savings banks in the proportion of 


2 to 1. 
There are now in excess of: 


$113,000,000 demand deposits in capital stock savings banks; 
864,000,000 savings and time deposits in state commercial banks; 
876,000,000 savings and time deposits in trust companies; 
743,000,000 savings and time deposits in national banks; 
1,917,000,000 demand deposits in trust companies. 


This encroachment and departmental growth is not confined to any section of the 
country. It is the practice in the New England and Eastern, as well as in the South- 
ern, Western and Pacific Coast states, consistently and rapidly growing from year 
to year. 

Referring to the California law in which departmental banking is now ex- 
plicitly authorized, he recommended similar legislation in other states and by the 
nation. He believed that the Aldrich plan providing for authority to national banks 
to do department banking desirable, merely legalizing actual practices now prevailing. 

Bank Commissioner Chapin, of Massachusetts, reviewed the supervision of bank- 
ing in his state in a most interesting paper, in which the general subject of the e¢fti- 
ciency of governmental supervision was discussed. 

He brought into comparison the proposed plan of governmental guarantee as 
against proper supervision. He recognized the fact that the assumption of entire 
supervision if carried to great detail created a presumption of responsibility in the 
minds of the people. The growing expense of supervision was also touched upon, 
and the tendency to extend the supervision without granting commensurate power to 
remove or cause the removal of an officer or director whose policy or acts are detri- 
mental. 

THE SAVINGS IDEA AND THE PEOPLE. 
AN ADDRESS BEFORE THE SAVINGS BANK SECTION BY E. ST. ELMO LEWIS, 
ADVERTISING MANAGER, BURROUGHS ADDING MACHINE COMPANY. 

Mr. Lewis has probably demonstrated more clearly than any other one man in 
this country the efficiency of high-class advertising. In his address before the Sav- 
ings Bank Section, he first shows the necessity of savings banks and their great 
benefit to mankind and why they advertise. He says: 

‘* Until the savings bank men realize they are here as an economic necessity, rep- 
resenting the principle of the conservation of human effort, and that in order to 
conserve they have a duty for which they must fight, educate, plead and teach the 
people, saving will not become a national trait. In other words, the savings bank 
today is a necessary part of the economy of the republic. Properly managed, and 
reilizing to the fullest extent its real object, the savings bank idea can prevent a per- 
centage of pauperism, defer the day of old-age pensions, and reduce the economic 
waste expressed in almshouses and charitable institutions, and even retard the growth 
of those socialistic tendencies which puzzle and confound the optimist. * * 

‘* The president of one of the large savings banks in New York, and a publisher, 
said to me when I asked him why he advertised—‘I believe it is the bank’s duty 
to advertise. We haven't any need for deposits, because we are the largest savings 
institution in the United States, but have a duty to perform to the New York public.’ 
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That was illuminating. The question asked right away: How are you going to 
educate the people ? How can this aggressive attitude be adopted and carried out? * * 

‘‘The first essential, therefore, is the right kind of a personality in a bank, and 
that personality must realize that he has a duty, as the president expressed it, to the 
public, to make that public see in every way he can, the value of the service his in- 
stitution offers to that public.” 

Following Mr. Lewis's interesting talk on the functions of a savings bank,fhe 
takes up the success acquired by a national bank in a small town through a system- 
atic campaign of advertising. Mr. Lewis tells of a successful business man having 





E. ST. ELMO LEWIS, 
Advertising Manager, Burroughs Adding Machine Company, Detroit 


been elected president of the bank and the policy he pursued to increase its business: 

‘¢So, when he became president of the bank, and responsible as an executive 
officer, he one morning called the cashier of the bank into his office and told him that 
among the bank’s extravagances there wasone which particularly annoyed him as a 
business man, and that was its senseless advertising. ‘I don’t know of any business 
so badly advertised as banking,’ said the president. ‘No other business that is of 
more interest to the people, and no business that ought to get better results from good 
advertising. The whole scheme of bank advertising seems to be based on a supposi- 
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tion that it is a favor to the newspaper publishers, without interest to the general 
public, and as a consequence, absolutely without results to the bank.’ The cashier, 
while I have no means of determining his individual feelings on this occasion, no 
doubt, felt that the president was outraging all the sacred traditions of ‘ conserva- 
tive banking’ do you recognize that term ?—and with many misgivings watched the 
methods of the new president. No doubt he spent several sleepless nights wondering 
what this business man would do with a bank, when he did not realize that bank- 
ing was different. 

‘* Here let me interject one question: Is banking different ? Is there one single, 
solitary principle of good business that can be applied to the making of buttons that 
isn’t equally applicable to banking ? 

‘The president proceeded at once to make an appropriation for advertising, with 
a definite purpose,—to get the money that he knew was being stored in the hiding 
places in their territory. 

‘‘He didn’t attempt to write the advertisements, because he knew he couldn't, 
which shows how unusual a man he was, because among all the things that is a com- 
mon weakness of men, is the idea they can do three things. Any man can run a 
newspaper better than it is run. Any man can run a hotel better than it is run, and 
he can write his own advertising better than anybody else can. As a matter of fact, 
of course, none of these things are true, and it is one of the peculiarities of human 
nature, that just because a thing isn’t true, doesn’t stop some man from acting on the 
idea that it ought to be true in his case, because, as Ribot the great French scientist 
and psychologist said: ‘ There are more false facts than false theories in life.’ 

‘¢The president knew he couldn’t write the advertisements; he knew the cashier 
couldn't write them, and he knew there wasn't a man in the bank that could write 
them. He said, however, that he knew of a paper that had been carrying for a number 
of months, short, snappy editorials on financial subjects written by a man who 
apparently knew what he was talking about, and knew how to get at the common 
man with financial information and make it interesting to him, and he said that he 
wanted the editor of that paper to write the advertisements, because he believed that 
man could get the point of contact. 

‘*The point of contact is that quality in the advertisement which makes men 
in looking at it, realize that there is something in it that is of interest to them. Did 
you ever stop to think about it? The next time you look through the paper, you 
will notice that every time the word ‘Savings Bank’ appears on a page of print, 
your eye catches it, and in glancing over a column, you will see the words ‘ Savings,’ 
‘Investments,’ ‘Per Centage,’ etc., pop out and fade away again, until you have to 
look carefully through the column to see it again. Why, because your eye catches 
these words in a page of cold type ten times as quickly as you can any other word. 
Did you ever realize that but few besides yourself were interested in it? Then, why 
do you run the word ‘ Savings Bank’ in great big type and the story in little type ? 
Because you are writing the advertisement to yourself. That's the point of contact. 
The two great big points of contact in advertising savings are: 

‘*Frrst—The man who has money and wants to keep it safely and at work at the 
same time. 

‘‘SeconDLY—The man who ought to have money but has not realized it.” 

Mr. Lewis then read a number of the advertisements that were prepared for the 
bank by the editor of the paper and in each instance they were written so attractively 
that no one seeing them would pass them by without reading them. He showed that 
the bank increased its business about 400 per cent in five years. 
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THE FOURTH STREET NATIONAL BANK, 
OF PHILADELPHIA. 


A QUARTER OF A CENTURY OF MARKED SUCCESS. 


Twenty-five years of steady, substantial growth demonstrates what can be don 
under our free and independent system of banking through careful and conservative, 





E. F. SHANBACKER, President. 


yet progressive methods. In this instance, which is that of the Fourth Street National 
Bank of Philadelphia, there could be no better evidence of the real merits of our 
national system of banking. 

It was organized in 1886 and opened for business October 4, of that year. Its 
organizers were among the leading business men of Philadelphia who recognized the ; 
growing needs for more banking capital and facilities in the community; but if any 
one of them had been called upon to forecast the progress the bank would make in 
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the first twenty five years of its ex- 
istence, it is safe to say that he 
‘ . would not have predicted any such 
pronounced success as it has 
made. In that time, it has, from 
its steady increase in business, seen 
1 the necessity of doubling its capi- 
tal to $3,000,000 earned surplus 
and profits of over $6,600,000 in 
addition to paying annual divi- 
dends, ranging from 8 to 14 per 
> cent., and accumulating deposits 
of over $52,000,000. All of 
which is a record equalled by but 
few and which reflects great 
credit upon the management. 

At the time of the organization 
of the Fourth Street National, 
there was not a bank in the 
United States that had deposits 
aggregating over $20,000,000 or 
less than 40 per cent. of the 





Fourth Street’s deposits to-day. 


And while it is among the 
B. M. FAIRES, Vice-President 


youngest of the commercial banks 
in Philadelphia, it was among 
the first to recognize the neces- 
sity of adopting progressive 
methods in that city. Hence 
much of Philadelphia’s magnifi- 
cent progress within the past 


twenty-five years is due to the 
leadership of the Fourth Street 
National Bank. 

As one of the results of the 
splendid management which has 
ever characterized this institution, 
its earning capacity for the last 
year shows a grand total of $530- 
654 or nearly 18 per cent. on the 
capital stock, out of which $420,- 
000 or 14 per cent. was returned 
to the stockholders in the shape 
of dividends, which is certainly a 
record to be proud of. 

Much of the popularity of the 
Fourth Street National Bank can 
be attributed to the personnel of 
FRANK G. ROGERS, Vice-President. its management and directorate. 
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Its official staff, with one exception, has been connected with the bank for nearly 
its entire existence 

No bank in the country is better equipped for handling all kinds of business 
than the Fourth Street. It has the largest out-of-town clientele of any bank in the 
great State of Pennsylvania, its bank balances averaging over twenty millions of dol- 
lars, which are about one-fifth of the total amount carried by the thirty-three na- 
tional banks in Philadelphia. Notwithstanding that Philadelphia stands third in 


R. J. CLARK, Cashier 


this line of deposits it is not a central reserve city. Although it is the opinion of 
many that it should be so designated. 


Among the directors of the Fourth Street National are some of the leading busi- 
ness men and bankers in Philadelphia. They are men whose influence has been of 
great assistance to the bank in its wonderful growth. The board is composed of the 
following: 
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Sidney F. Tyler, Chairman. 
James Hay, 
Pres. Merchants Warehouse 
Company. 
Frank T. Patterson, 

North American Building. 
Charles I.Cragin, Forrest Building. 
William A. Dick, 

North American Building. 
Effiingham B. Morris, 

President Girard Trust Com- 

pany. 

Wm. R. Nicholson, 
President Land Title & Trust 
Company. 

Rudulph Ellis, 

President Fidelity Trust Co. 
Clement A. Griscom, 

Land Title Building. 

W. A. Lathrop, 

President Lehigh Coal & Navi- 

gation Company. 


Francis I. Gowen, 
General Solicitor Pennsylvania 
R. R. Company. 

Arthur E. Newbold, 


of Drexel & Co., Bankers. . BULKLEY, Assistant Cashier. 


Isaac H. Clothier, 

Eighth and Market Streets. 

Alba B. Johnson, 

President The Baldwin Loco- 
motive Works. 

C. 8. W. Packard, President 
Pennsylvania Company for In- 
surances on Lives and Granting 
Annuities. 

E. F. Shanbacker, President. 

Roland L. Taylor, President 
Philadelphia Trust, Safe De- 
posit & Insurance Company. 

J. M. Willcox, Vice-President 
Philadelphia Saving Fund 
Society. 

T. C. du Pont, President E. I. 
du Pont deNemours Powder Co. 
Following is a list of the 

officers: 

E. F. Shanbacker, President. 

James Hay, Vice-President. 

B. M. Faires, Vice-President. 

Frank G. Rogers, Vice-President. 

R. J. Clark, Cashier. 

W. A. Bulkley, Assistant 

(Photo by Haessler.) Cashier. 


W. K. HARDT, Assistant Cashier W. K. Hardt, Assistant Cashier. 
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THE TRANSFER TAX LAW OF NEW YORK STATE. 


In a neat little booklet of 45 pages the Guaranty Trust Company, of New York 
City, has published the complete text of the New York State Transfer Tax Law as 
amended by the Legislature of 1911. It will be remembered that the law of 1910, 
whic is a nended bythe present law, introduced the principle of graded rates, based 
on the amount of the bequest, but retained the double-taxation feature of previous 
laws. The law, as now amended, makes several important changes as, for instance: 
The principle of graded rates is retained but the rates are materially reduced; intangi- 
ble property of nonresident decedents is exempted, thereby establishing inter-state 
comity and conforming tothe ‘‘ model law” approved by the International Tax As- 
sociation; bequests for charitable, educational and religious purposes outside the state 
are given the same exemption as bequests for such purposes within the state. 

Among the sections amended are those on: Taxable transfers; rates of tax; 
accrual and payment of tax; refund of tax erroneously paid; taxes upon devises and 
bequests in lieu of commissions; jurisdiction of the surrogate; proceedings by ap- 
praiser; aopeal and other proceedings; composition of transfer tax upon certain es- 
tates; application of taxes; definitions; limitation of time, etc. 

The new matcer is printed in italics so that the changes can be seen at a glance. 
The volume is handsomely bound and, according to the title page, ‘‘privately print- 
ed”’ for the Guaranty Trust Company, which will cheerfully furnish a copy to any 
one applying forthe same. Owners of property affected by the inheritance tax should 
be well satisfied by the passage of so equitable a law which is certainly a great im- 
provement over anything that has preceded it. 


CHARLES H. HUTTIG. 


The election of Charles H. Huttig, president of the Third National Bank of St. 
Louis, as vice-president of the American Bankers’ Association is gratifying to his 
friends,and they are legion. Although not able to attend the convention on account of 
illness and assume his place as Chairman of the Executive Council, his influence in 
that body was still potent; and the hope was freely expressed by all who were in 
attendance that he would soon be his ‘‘old-time self’ again. As a matter of fact, 
Mr. Huttig is still in New York City, but has so far recovered from the difficulty 
which brought him here for treatment and is recuperating so rapidly, that he soon 
expects to visit his old home in Iowa and pass the holiday season among his former 
associates and friends. Later, he intends to spend a few weeks in the Southland 
after which he will resume his duties at the bank. 

Vice-President R. S. Hawes, of the Third National, was recently in New York, 
and spent several hours with Mr. Huttig in going over the affairs of the bank dur- 
ing the latter's absence. He carried back with him the welcome news that, accord- 
ing to the physicians, Mr. Huttig is permanently cured and will soon be as vigorous 
as before. 





THE NATIONAL CITY BANK, CHICAGO. 


The monthly financial letter of this progressive institution, under date of De- 
cember 1, 1911, treats of several topics that are especially timely. After referring 
to the ‘‘dismantling” of the American Tobacco Company and the Standard Oil Com- 
pany, under the ‘‘rule of reason”’ doctrine, it alludes to the demand for Congressional 
investigation of financial institutions, saying: ‘* There is not half the mystery about 
the banking business that a portion of the public thinks there is, for the buying and 
selling of credits is really much like the buying and selling of any other commodity.” 

The December 5th statement to the Comptroller shows deposits of $26,000,000; 
loans and discounts $16,558,147; cash and due from banks $9,999,132; and total 
resources $29,324,575. 
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COST ACCOUNTING. 


A consensus of opinion of all the important progressive and up-to-date banks of 
the country seems to indicate a marked tendency toward a more complete and compre- 
hensive analysis. Communications from twenty-five cities, including New York, 
Boston, and Philadelphia, to San Francisco, Los Angeles and Seattle, from Dallas, 
New Orleans and Mobile through to St. Paul, Chicago and Cleveland, state that in- 
creased attention is being paid to the actual value of an account. 

There are some objections to an exhaustive analysis. It may not be always pro- 
fitable. The personal equation is always present. The main objection to cost account- 
ing is the fact that it represents quite a little labor and some considerable expense. 
It is argued that were a bank to have a few accounts more or less the earnings and 
expenses would not be increased or decreased, therefore not much attention should 
be paid to the cost of any one account. This may be apparently true on the surface, 
but it is in reality theoretically and practically wrong, for the reason that if a bank 
had but one account that single account would necessarily have to stand all the cost 
and make all the earnings; therefore if a bank have one thousand or one hundred 
thousand accounts each one of the accounts must have its right proportion of cost and 
earnings attributed to itself. 

It is because the value of some accounts is overestimated, and the value of other 
accounts js underestimated that it becomes necessary to analyze all accounts. The 
aim of all cost accounting is to arrive at the actual usable balance. For example: A 
bank might have an account with an apparent average balance according to the ledger 
of $50,000, which $50,000 might contain an average amount of $25,000 that was con- 
tinually in the process of collection. The apparent average of $50,000 would then 
be reduced to $25,000. From the remaining $25,000 the percentage of reserve, 
whatever the percentage might be according to the national or state laws, would 
have to be deducted. The amount that remainded would give some available, loan- 
able balance with which a bank could do business. This loanable balance would have 
to bear all the cost of the account, that is its proportion of administration expenses, 
overhead and fixed charges, clerical labor, etc. Where the proportion of cost that is 
attached to an account is more than the actual usable balance can earn, then the ac- 
count is on a losing basis, and in reality there is no actual usable balance. The actual 
usable balance is the basis on which all bank earnings are founded. 

Comparison between the cost accounting systems in other lines of business, partic- 
ularly in the manufacturing line, will show how far banks are behind the times. 
Cost accounting in a bank is undeveloped compared with the scientific systems devel- 
oped in other lines of business. 

It is conceded to be impossible to reduce cost accounting in a bank to an exact 
science, because of numerous influences that are continually at work directly and in- 
directly which do not appear on the surface. As time goes on, however, through the 
processes of evolution, the losses, the wastes and leaks of to-day will have to find a 
place in the accounting of to-morrow. 

The handling of accounts is the primary reason for a bank coming into existence, 
therefore all the costs and earnings must be passed back to the accounts which are 
handled. The capital and surplus are no more than the insurance fund, which the 
shareholders put up as a guarantee for the faithful administration of the accounts. A 
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fair rate of interest is to be charged for the use of the capital and surplus, and added 
to the other cost items. 

The larger accounts in a bank are usually assumed to be ona paying basis. The 
value of some of those accounts may be considerably over-estimated when no account 
is taken of the labor attached to their handling. From one to fifty thousand or one 
hundred thousand items have been known to go into and out of an account in one 
month. To consider two accounts of equal value, the one with many items and much 
clerical labor, the other with no items and little or no clerical labor, would be unjust 
to both accounts. 

The smaller accounts present the real problem. Much tact is required in their 
handling. They are not altogether desirable, but are accepted however for several 
reasons: Either for the future possibilities, a small account may grow to be a large 
and profitable one at some future time, and also a small account may exert some in- 
fluences over other accounts that are on a paying basis; they may be accepted for ad- 
vertising purposes, or the small depositors may have other relations with a bank that 
are of a profitable nature. 

There are banks and trust companies in New York who refuse to accept an ac- 
count where the depositor does not agree to keep his balance above a certain minimum 
figure. In many cases when an account shows an average balance of less than $200, 
the bank imposes a tax of one dollar a month, for the purpose of covering the cost of 
handling accounts of that character. It is quite difficult to make a depositor under- 
stand why he should be obliged to pay 6%, or more, to a bank for the privilege of 
keeping a deposit in a bank on which the bank may make an earning. This is the 
point where cost accounting or analysis work is absolutely necessary. It is one thing 
to say an account is carried at a loss, it is another thing to give the reasons, and to 
show the exact figures of cost that are attached to the account. It is clear if all the 
accounts a bank had were of the character of the $200 account that required certain 
labor in their handling, a bank could not long exist and continue to earn a profit. All 
profitable banking business is between these two classes of accounts; the small ac- 
counts, which are of no value, and the larger accounts, the value of whichis over- 
estimated. 

A banking institution is unique. A banking institution operating under the Na- 
tional Bank Act or under state laws is endowed with certain peculiar privileges which 
are denied to any other class of institutions or corporations; it performs a certain kind 
of service that no other class of business can. It is an expensive machine to operate; 
it is conducted for profit like all other business. The margin of profit represents the 
difference « bank may earn on the actual usable balances, and the cost of administer- 
ing those balances. Now, what service does a bank render to an account for the de- 
posit that is left in its keeping ? The bank accepts, administers and insures the deposit ; 
furnishes pass books, check books, and statement of the account; collects out-of-town 
checks, and performs a number of other services no other kind of a corporation could. 
One of the important things a bank does is to guarantee the signature on a check it 
pays for the account of a depositor. When a man pays a bi!l to some one he has never 


seen, whose signature he does not know, it would be impossible for him to say that the 
person to whom he actually intended the money paid received it without the bank's 
guarantee; this guarantee is warranted by the bank. This is an important service, 
but its value is frequently overlooked. 

The tendency among depositors at all times is to keep the larger portion of their 
funds out in a time investment, or on deposit in a savings bank or trust company for 
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a long period undisturbed, in order to take advantage of a higher rate of interest. 
Under the circumstances it is reasonable for a bank to demand a fair working balance, 
that is, the actual usable balance should be commensurate with the service rendered 
by a bank so that the relation of depositor and bank may be mutually profitable. When 
some accounts take more advantage of the service than their balance warrants it ne- 
cessarily works some injustice to the other accounts. 

In the light of modern reason, how far should a bank go to approximate the 
value of an account ? Certainly a guess is not satisfactory, and it is also impossible to 
establish an elaborate expensive system of analysis that would cost more than it could 
save; but it is possible and also practical to install a system that would be simple, 
direct and comprehensive, and at the same time include all the elements of cost and 
earning, and apportion these costs and earnings evenly among all the accounts in 
an economical manner. 

It must be remembered, however, no arbitrary rule can be based on cost account- 
ing whereby a bank can determine its policy or attitude towards its customers and de- 
positors. Cost accounting is really intended to be used for comparative purposes and 
should be consulted the same as credit information before entering into new relations 
with a depositor. 

In certain banks the officers, credit men or heads of departments are expected to 
watch the accounts pretty closely, and to be able to determine at a glance whether 
they are on a paying basis without applying any definite test. What credit man, 
however well informed, will render an opinion on credit from memory? The credit 
files must be consulted, the statements must be scrutinized, as a guide to aid the 
judgment. Analysis work is intended to serve in a manner like credit information, 
a definite plan on which to base opinions. Where accounts show by cost accounting 
to be continually on a losing basis, some effort must be made sooner or later to bring 
such accounts to a paying condition. 

Heretofore banks, as a rule, have never given direct attention to the labor of 
handiing an account. They have not considered the fixed charges, overhead expenses, 
and administration expenses that are applicable to the cost of handling the different 
items. The clerical labor and mechanical labor of handling the accounts comprise a 
large portion of the expense of operation. This expense should be borne by those ac- 
counts for whose benefit it was created. 

There are three distinct and separate theories in existence with regard to the appor- 
tionment of the earnings and expenses among the accounts. The first theory is that all 
the service of the different departments of a large commercial bank should be held at 
the indiscriminate disposal of all the customers: there should be no distinction made 
between a maximum use or a minimum use of the benefits of the various departments ; 
no discrimination between an account that requires much labor or little labor in its 
handling. This theory works well where there is no wide margin of difference be- 
tween the most active and the most inactive account. 

The second theory is that all the service of the different departments represents 
some definite cost that may be traced to the accounts that take advantage of this ser- 
vice and should be compensated for either directly or indirectly in each case. This 
theory represents the ideal condition, but could never exist on account of the indirect 
influences continually at work, and which do not always appear on the surface. 

The third theory is a combination of, or a compromise between the other two 
theories: that is, some of the departments exist as a general accommodation the value 
of which may not be determined in dollars and cents, but that the service of other 
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departments represents a definite expense that may be found to exist for the benefit 
of one certain class of depositors over another class. It is on the basis of this third 
theory, the reasonable middle course, we have the two natural units of cost in the bank- 
ing business. First, the unit of cost on the basis of dollars of balance to be adminis- 
tered; Second, the unit of cost on the basis of labor, or items to be handled. In order 
to arrive at these two units of cost it is necessary to separate the cost of the two dif- 
ferent classes of service. The administration expenses must be separated from the 
labor expenses. In considering the labor expenses only the department whose time is 
continually occupied in handling items should be included, such as the Receiving Tel- 
ler, the Mail Teller, the Check Desk and bookkeepers, the Transit and City Collection 
Department, in short all the labor departments. All other departments such as the Loan 
Department, the Credit Department, the Discount Department, etc. , are occupied in the 
earning operation; they handle a minimum number of the items, and the cost of these 
departments is to be applied to the accounts on the basis of dollars of balance to be ad- 
ministered. 

The accounts then are the raw materials with which a bank does business. It is 
no longer a question of how much the accounts cost or earn since all the cost and earn- 
ing has to be passed back to the accounts—but how to apportion the cost and earn- 
ing on an equitable basis. 

There are two fundamental mechanical operations in the banking business: First, 
the earning and, Second, the labor operation. The earning operation is principally 
the lending of money. It is on this operation we have the unit of cost on the basis 
of the dollars of balance to be loaned or administered. The second unit of cost in 
the labor operation is best reduced to the handling of items, and we have the unit of 
cost of each item handled in each different department. 

The question now arises how to figure out the units of cost on these two differ- 
ent operations. There are a number of methods, some very complex and complicated, 
others that are simple and direct. Some of the methods attempt to apportion the 
floor space, desk room, overhead and fixed charges, and to divide the clerks’ and 
officers’ time, etc. This method is complicated and defeats its own purpose. The 
most direct and simple method that would include all the elements, both clerical 
labor and a right proportion of the fixed charges, overhead expense and administration 
expenses, of cost in handling items in the Items Department would be to charge into 
the Items Department: First, those expenses that are direct, such as clerk hire, book- 
keepers, books and stationery, etc. ; Second, to include in this amount already charged 
to the different items departments a fair proportion of the other fixed charges. This 
account may be best found by adding the totals of the direct expenses charged to the 
different items departments and see what ratio they bear to the total of all other 
operating expenses, and by reducing the general operating expenses an amount in 
proportionate ratio, which the direct figures already in the items departments bear 
to the general operating expenses, and distributing this amount deducted proportion- 
ately among the items department we now have a very accurate proportion of fixed 
charges, overhead expenses and administration expenses in the items departments, 
to cover the indirect expenses in handling the items. 

The remainder of the general operating expenses would be applied to the dollars 
of balances left on deposit to be administered. By dividing these general operating 
expenses by the number of dollars of deposits would give the unit cost on one dollar 
of deposit to cover the expense of administration. By dividing the total of both di- 
rect and indirect expenses of the different items departments by the number of items 
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in each department would give the unit of cost for handling one item in each of the 
items departments. 

The theory of domestic exchange is, that it is not one of the earning functions of 
a bank, but merely represents what it would cost to actually transfer the money from 
one point to another. In most cases it is only a transfer of credit, and during normal 
times the premium or discount on domestic exchange is very light. In most clear- 
ing-house cities the cost of exchange is definitely settled by the clearing house rules; 
the ratio of what exchange costs a bank, and what a bank charges for exchange is 
usually in the bank’s favor. 

The analysis of the account after the direct elements of cost would appear like 
this: First, the general daily average balance; that is the average balance as shown by 
the ledger. It is necessary to reduce this average by the average amount of cash that 
has already been credited up, but is continually outstanding in the process of collec- 
tion; the remainder of the average balance thus reduced would have to be further 
reduced by che percentage of reserve that a bank is required, either by the national 
or state law, to keep idle in the vault. The final result is the available loanable bal- 
ance with which a bank has to do business. This available balance, at the average 
earning rate of interest, will be the amount the account would earn. To this amount 
earned must be added the amount of exchange earned by the account. The two added 
together would give the total earning capacity of the account for the period under 
consideration. 

On the other side of the analysis would appear the daily average balances at the 
unit of cost per dollar for administration, the number of items handled in each de- 
partment at the unit of cost for each class of items, the amount of interest paid to an 
account on its net average balance, and the amount of exchange paid for handling the 
out-of-town items for the account. All the costs to be added. The difference be- 
tween the two sides of the analysis would show what an account earned or cost during 
the period. In all banks there are a number of accounts having some peculiar cost 
or earning feature attached to them by reason of which they could not be considered 
in a class with any other account; such accounts would have to be analyzed separately. 
It would be impossible to analyze each account separately, however, therefore the ac- 
counts must be considered as a class or classes, or in groups. 

In closing it might be well to emphasize two points, uniformity and publicity. 
Regarding the idea of uniformity there is the example set by Comptroller Murray. Mr. 
Murray is causing to be established in all national banks a uniform method of book- 
keeping, in order that the bank examiner may make a thorough investigation of the 
affairs of the national banks, and be able to submit to the departments an intelligent 
report. There are numerous methods of cost accounting now in use in the different 
parts of the country; as there is a uniform object in cost accounting, so should there 
be some uniform method in cost accounting. Where an account is of no value to one 
bank, as shown by an accurate analysis, that account can be of little value to any 
other bank. 

Finally the idea of publicity is one worth developing. Banks asa rule are very 


conservative. They are reluctant to permit their customers and depositors to believe 
that accounts cost money to handle, that a bank has very heavy fixed charges, which 
must be paid for out of the earning capacity of the account. The majority of de- 
positors fail to recognize this fact. E. H. ENSELL. 
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RESERVE AGENTS APPROVED IN NOVEMBER, 


The following banks were approved as Reserve Agents in November: 

Irving National Exchange Bank, New York, for Caribou Nat. Bank, Caribou, 
Me.; National Bank of Savannah, Savannah, Ga. 

Hanover National Bank, New York, for Island City Nat. Bank, Key West, Fla.; 
Oil Field Nat. Bank, Griffithsville, W. Va.; First Nat. Bank, Ashford, Ala. 

Fourth National Bank, New York, for Citizens Nat. Bank, Waterbury, Conn.; 
Second Nat Bank, Orange, N. J.; Portland Nat. Bank, Portland, Me.; Deseret Nat. 
Bank, Salt Lake City, Utah.; First Nat. Bank, Ossining, N. Y. 

Seaboard National Bank, New York, for Commercial Nat. Bank, Chatsworth, 
Ill.; First Nat. Bank, Washington, Mo.; First Nat. Bank, Boswell, Okla. 

Mechanics & Metals National Bank, New York, for First Nat. Bank, Madison, 
Ill.; National City Bank, New Rochelle, N. Y. 

Coal & Iron National Bank, New York, for Montgomery County Nat. Bank, 
Rockville, Md. 

Chase National Bank, New York, for First Nat. Bank, Yonkers, N. Y. 

Continental & Commercial National Bank, Chicago, for Cando Nat. Bank,Cando, 
N. D.; National Exchange Bank, Augusta, Ga.; United States Nat. Bank, Dinuba, 
Cali.; Pacific Nat. Bank, Boise, Idaho; First Nat. Bank,Kennebec, S. D.; Ramsey Nat. 
Bank, Ramsey, Ill.; First Nat. Bank, Burbank, Cali.; Farmers Nat. Bank, Grayville, 
Ill; First Nat. Bank, Tulsa, Okla. 

Cora Exchange National Bank, Chicago, for First Nat. Bank, Louisville, Ky.; 
Citizens Nat. Bank, Belle Plaine, lowa. 

National City Bank, Chicago, for First Nat. Bank, Ogden, Utah. 

Girard National Bank, Philadelphia, for National Bank of Union City, Union 
City, Pa. 

Philadelphia National Bank, Philadelphia, for First Nat Bank, Binghamton, 
N. Y. 

Franklin National Bank, Philadelphia, for First Nat. Bank, Huntsville, Ala. 

Corn Exchange National Bank, Philadelphia, for Market Street Nat. Bank, 
Shamokin, Pa. 

Mellon National Bank, Pittsburgh, for State Nat. Bank, Austin, Tex. 

Second National Bank, Pittsburgh, for First Nat. Bank, Slippery Rock, Pa.; First 
Nat. Bank, Pineville, W. Va. 

Third National Bank, St. Louis, for First Nat. Bank, Gallatin, Mo. 


S33 
THE AMERICAN BANK REPORTER. 


The September edition of the American Bank Reporter has been received. This is 
the seventy-fifth year of its publication and as usual, it is replete with information of 
great value to bankers. It gives a complete, alphabetical list of all banks and trust 
con panies in the United States and Canada, with names of officers, together with 
capital, surplus and profits, deposits, loans, etc., and also their principal correspon- 
dents. Italso contains a list of all bank officers, alphabetically arranged; directors 
of banks in all principal cities; a list of towns without banking facilities and nearest 
accessible point where collections may be sent; a synopsis of banking and commer- 
ciallaws in the various states and maps ofall the states including Canada, with many 
other features of great useto the busy banker. Published by the Steurer Publishing 
Company, 5 Beekman St., New York City. 





OBIT UARIES. 


THE LARGEST TRUST COMPANIES. 


The business of trust companies in the United States is increasing at a rate not 
generally known outside of banking circles. Its growth, during the last decade, is 
something marvellous and a perusal of the published statements reads almost like a 
romance. According to the latest published reports the ten largest trust companies 
in this country hold deposits aggregating nearly one billion dollars. It will be 
noted that the Guaranty Trust Company, of New York City, heads the list. Follow- 
ing are the companies and deposits given according to amount: Guaranty Trust 
Company of New York $161,592,000; Bankers Trust Company, New York $142,- 
550,000; Farmers Loan & Trust Company, New York $137,279,000; Illinois Trust 
& Savings Bark, Chicago $98,204,000; Old Colony Trust Company, Boston $90,- 
579,000; Central Trust Company, New York #89,348,000; Merchants’ Loan & 
Trust Company, Chicago $59,874,000; United States Trust Company, New York, 
$57,686,000; Union Trust Company, New York $54,195,000; First Trust & Sav- 
ings Bank, Chicago $52,204,000. 


Charlies B. Kountze. 

Charles B. Kountze, president of the Colorado National Bank, of Denver, Colo., 
died in that city November 18. Mr. Kountze was a stockholder and a director of 
the First National Bank, of Omaha, Neb., and also a member of the old and well- 
known banking firm of Kountze Bros., New York City. He had besides, interests in 
various mercantile enterprises and also controlled large mining properties and ex- 
tensive tracts of land in many of the Northwestern states. 


John T. Shaw. 

John T. Shaw, well known to bankers throughout the country, died on Novem- 
ber14. Mr. Shaw was born in Michigan, fifty-six yearsago. He spent his early life 
on a farm and when 21 years of age went to Detroit in 1876, and entered the em- 
ploy of the First National Bank. By strict attention and a determination to thoroughly 
learn the banking business he steadily advanced and eventually had held every posi- 


tion up to teller. In 1891 he became assistant cashier and two years after was pro- 
moted to the cashiership. In 1899 he was made vice-president holding that position 
until 1907 when upon the death of D. M. Ferry, he was elevated to the presidency of 
the First National Bank, one of Detroit’s leading financial institutions. 


Thomas W. Welsh, Jr. 

The sad and untimely death of Thomas W. Welsh, Jr., vice-president of the 
Second National Bank of Pittsburgh, while on his way home from the convention of 
the American Bankers’ Association, held in New Orleans, was not only a sad ending 
to the trip but plunged a large circle of friends and acquaintances into deep grief. 
Mr. Welsh had been connected with the bank for nearly 35 years, having been cashier 
and, since 1904, vice-president. He was held in great esteem not only by his imme- 
diate associates in the institution but by hosts of friends elsewhere. His uniformly 
kind and modest manner endeared him to ail who had business relations with him. 
James M. Young has succeeded Mr. Welsh as vice-president, but he will also con- 
tinue as cashier, which position he has held since 1904. George A. Stephenson and 
Harry D. Ramsay have been made additional assistant cashiers. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending December 3, 1910, and December 2, 1911, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 
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* United States Deposits included, $1,670,900. 
+ Consolidation of Fourteenth Street, 12th Ward and 19th Ward Banks. 


The returns of the trust companies for November 4, 1911, will be found on page xviii. 
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